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the Economy 





COST OF LIVING—UNCHANGED. The Consumer Price Index re- 
mained unchanged in March at 127.5 per cent (1947-1949 = 100), as lower 
average prices for commodities offset higher service rates, the United States 
Department of Labor, Bureau of Labor Statistics reported. The index con- 

tinued to reflect the over-all stability which has 
characterized consumer prices since last Oc- 
tober. Most changes where they did occur 
between February and March were relatively 
small. The most important declines were for 
food and transportation, especially used cars. 
\dvances were recorded for housing and read- 
ing and recreation, primarily higher movie 
admissions. Compared with a year earlier, 
average retail prices have advanced 1.4 per 
cent and remained at the record highs of 
February and December, 1960. 


Earnings of about 150,000 workers, includ- 

ing employees of some major aircraft and 

missile companies, are subject to review on the basis of the March Consumer 

Price Index. However, none of these workers will receive an adjustment 

in earnings, either on a monthly or quarterly basis, since the March Consumer 

Price Index at 127.5 remained unchanged from February, 1961 and December, 
1960 levels. 


CONSUMER CREDIT—DOWN. In February, consumer credit out- 
standing declined over $900 million, compared to a decline of about $300 
million in February, 1960. Instalment repayments (seasonally adjusted) 


again exceeded extensions. 


PERSONAL INCOME—UP. Personal income rose in March for the 
first time since last fall, attaining an annual rate of $409.6 billion (seasonally 
adjusted), or $3.4 billion more than in 
February. A stepped-up rate of pay- 
ment of the National Service Life In- 


Billion Dollars 


#90 | PERSONAL INCOME 


(seasonally adjusted. at onnvo!l votes 


400 feted «. surance dividend accounted for one 
half of the rise, and labor about one 
third. 


CONSTRUCTION — UP. The 

value of new construction activity 

increased slightly in March to a 

seasonally adjusted annual rate of 

200 i tito $547 billion, Outlays for private con- 

— “oar — — struction rose, while those for public 

construction declined. New private residential and nonresidential construction 

increased, as did work on military facilities. The value of new construction 
for March, 1960, was $54.4 billion. 
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Index, 1957 =100 INDUSTRIAL PRODUCTION— 
- TOTAL INDUSTRIAL PRODUCTION ° UNCHANGED. According to the 
(F. R. B. seas. adj. index) Board of Governors of the Federal 
Reserve System, industrial produc- 
tion in March, 1961, at 102 per cent 
of the 1957 average, remained un- 
changed from January and February, 
although many industries showed small 
increases. Output of consumer goods 





' 


anaeites and materials rose somewhat while 











60 perlisssrlsrisslisiss PPveri revaee Cuvee uate production of business equipment de- 
1980 1959 1960 1961 clined slightly further. The industrial 


production index for March, 1960, was 109.1 per cent of the 1957 average. 





Output of both durable and nondurable materials increased. Iron and 
steel production rose further through 
March and early April; output of con- 
struction materials and some fabricated 
metal products was maintained in March. 
Among nondurable materials, textiles in- 
creased further in March and chemicals 
also rose. Output of mineral fuels was 
about unchanged as a rise in crude petro- 
leum was offset by a sharp curtailment ~ 
in coal. Activity in the utility industry \\ 
was maintained. 
Output of commercial, farm and some other types of business equipment 
was maintained in March, but production of industrial equipment declined 
slightly further. Among consumer goods, increases 
in apparel, furniture and some appliances more than 
offset a further decline in auto assemblies. 


STOCK PRICES—UP. Common stock prices 
increased again in March and early April. The 
Securities and Exchange Commission’s index for 
April 14, read 134.2 (1957-1959 100). The index 
for April, 1960 read 113.5. The Dow-Jones closing 
industrial average for May 5, was 690.67. 


MANUFACTURING WAGES AND HOURS—UP. The average weekly 
earnings of production workers in manufacturing industries in March, 196] 
increased slightly over February, to 
$90.71, reflecting a longer workweek. Last 
year, the average weekly earnings were 

$91.14. 

Average hourly earnings were once 
again $2.32. In March, 1960, they were 
$2.29. 

The average factory workweek sea- 
sonally adjusted, increased 0.2 hours in 
March to 39.3 hours. The workweek was 
0.6 hours below last year. 
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LABOR FORCE—UP. Unemployment declined about seasonally by 
200,000 over the month to 5.5 million in March. The seasonally adjusted rate 
of unemployment was 6.9 per cent in March. While the increase of 0.1 per 
cent over February was not statistically significant, the rate during the past 
four months has been considerably higher than during the same period a 
year ago. 


Total employment rose by more than 
800,000 over the month to 65.5 million, a record 
high for March. About a third of the increase 
in total employment for February was in agri- 
culture, and in addition, there were increases 
among the nonfarm self-employed, unpaid 
family workers and domestics. These groups 
are not included in nonfarm payroll employment. 


The number of workers on nonfarm pay- 
rolls rose seasonally by nearly 400,000 over 
the month to 51.7 million in March. In contrast 
to the sharp downtrend of the past half year, 
the over-all change this month followed the 
normal pattern for the time of the year. 


The generally favorable weather in March was in part responsible for 


the employment gain, but there were also indications that steady job cutbacks 


of past months were at least temporarily arrested in some industries, and 
greatly moderated even in the few durable goods industries where they 
continued. Moreover, employment in nondurable goods industries held 
seasonally steady, in contrast to the downtrend of the previous months. 


Employment rose 200,000 in the construction industry—the largest gain 
for this month in the postwar period—as building projects delayed in previous 
months got under way in March. Employment rose by 90,000 in trade, a 
normal March rise for a year in which Easter comes early, as it did this year. 
Other employment changes, aside from manufacturing, were basically seasonal, 
except in transportation, where the usual March rise did occur. 


In manufacturing, employment remained virtually unchanged at 15.5 
million in March. Employment reductions continued in durable goods 
industries, although they were smaller than in most past months. Employment 
in transportation equipment declined further following last month’s sharp 
cutbacks. Declines on a seasonally adjusted basis also occurred in electrical 
machinery, lumber and fabricated metals. 


There were 1 million fewer jobs in manufacturing this March than a year 
ago, with almost nine tenths of the decline in durable goods industries. In all, 
17 of the 21 major manufacturing industries showed employment declines over 
the year, with largest losses in the primary metals and transportation equip 
ment industries. 

The area of largest employment gain continued to be in state and local 
governments, up by 330,000 jobs over the year. Other areas of expansion 
were in finance, up by 70,000 jobs, and service, up by 60,000 jobs. 


The civilian labor force rose by 600,000 to 71.0 million in March. 
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News of Work 
and Working People 








Meetings of Labor Men 
IRRA to meet in New York..—The 


1961 annual meeting of the Indtstrial 
Relations Research Associatio;; will 
be held in New York City, December 
28 and 29, along with the annual meet- 
ings of other related social science 
associations. The spring meeting of 
the IRRA was held in Chicago, May 
4 and 5. 


New Director 
and General Counsel of FMCS 


William E. Simkin was nominated and 
confirmed as Director of the Federal 
Mediation and Conciliation Service and 
Herbert Schmertz was appointed Gen- 
eral Counsel. 


The Senate confirmed the nomina 
tion of William E. Simkin of Pennsyl- 
vania as Director of the Federal Media- 
tion and Conciliation Service. He is 
an arbitrator and past president of the 
National Academy of Arbitrators. 
Herbert Schmertz was appointed 
Counsel of the FMCS by 
William Simkin. Immediately prior 
to becoming General Mr. 
Schmertz was executive vice presi- 
dent of the Election Institute in New 
York City. 

Mr. Schmertz graduated from Union 
College in Schenectady, New York, 
and also from Columbia Law School, 
and after returning from the army, he 
half with the 


General 


Counsel, 


spent a year and a 


Rank and File 


American Arbitration Association in 
New York City. 

The General the 
brother of Eric J. Schmertz, execu 
tive director of the New York State 
Board of Mediation. 


new Counsel is 


William E. Simkin succeeds Joseph 
F. Finnegan, who resigned March 29; 
and Herbert Schmertz succeeds George 
Kk. Strong, who resigned April 19. 
Chief Counsel 
to NLRB Chairman Appointed 


The NLRB chairman appointed trial 
examiner Arnold Ordman to be his 
chief counsel. 

Frank W. McCulloch, chairman of 
the National Labor Relations Board, 
appointed Arnold Ordman, 49, an 
NLRB trial chief 
counsel to the chairman. 

In selecting Mr. the 
position of his principal legal adviser, 
the new NLRB chairman named an 
attorney a member of 
the agency staff for 15 years. Prior 
to becoming a trial examiner 
years ago, Mr. Ordman was a super 


examiner, to be 


Ordman for 


who has been 
two 


visory trial attorney in the office of 
the General Counsel. In this capacity 
he wrote briefs and argued cases be 
fore every United States Circuit Court 
prepared briefs in 
the 


of Appeals, and 
NLRB 


Court. 


cases before 


Supreme 


He is a native of New Hampshire. 
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The United States National Committee 
of the Internationa 


NNOUNCEMENT has been made 

of the establishment of the United 
States unit of the International Society 
for Labor Law and Social Legisla- 
tion. Members of the Executive Com- 
mittee, widely known in the field of 
labor relations, include representa- 
tives of leading organizations active 
in this area and individuals elected by 
the membership of the society. 


The origin of this 
traceable to the Second World Con 
gress on Social Brussels, 
Belgium, in June of 1958. This con- 
ference was devoted to a week’s dis- 
cussion, in terms of comparative law, 


association is 


Law at 


of six major areas of interest: collec- 
tive agreements ; individual employment 
contracts; social security; workmen's 
compensation ; labor relations in non- 
territories; and _ social 
federal and supra- 

The proceedings 


autonomous 
legislation under 
national systems 
of the Congress are now in process of 
publication. Upon adjournment, the 
participants reconvened and organized 
this new society. A constitution was 
adopted, and the late distinguished 
French scholar, Paul Durand, profes- 
sor on the law faculty at the Univer- 
sity of Paris, was elected president ; 
the dean of the University of Geneva 
law faculty, Dr. Alexandre Berenstein, 
secretary general; and Maurice Cornil, 
attorney of the court of appeals of 
trussels, treasurer. The United States 
representative on the new executive 
committee is the present chairman of 
the new United States National Com- 
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mittee, Robert E. Mathews of the law 
faculty at Ohio State University. 

The purpose of the new society, as 
its constitution, is to en- 
research in 


set out in 
courage and engage in 
labor law and legislation on 
both national and international levels 


s< cial 


as well as to exchange ideas and in- 
formation among students, scholars 
and practitioners throughout the world. 
The articles provide that the society 
will operate entirely independently of 
“political, philosophic or religious 
considerations,” and that it will set 
up “national committees” throughout 
the world in such countries as belong 
to the International Labor Organization. 


At present there are some 350 mem- 


from 32 


bers countries. In most of 
these, national committees are already 
in existence or are in process of or- 
One purpose of this arti 
that the United 


Committee is now 


ganization. 
cle is to announce 
States National 
permanently organized and ready to 
extend an invitation to all qualified 
persons who are interested in joining. 


While membership in all countries 
is composed chiefly of law yers, judges 
and law teachers, there are 
labor economists who have also joined. 
Membership is open to all who are 
interested in the the 


society and have demonstrated this 


many 


purposes of 


(in the language of the constitution) 
“in terms of scholarly work or pro- 
fessional activities.” 
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Society for Labor Law 
By ROBERT E. MATHEWS 


Professor of law, Ohio State University, 


College of Law; chairman, United States 


National Committee 
The United States National Com- 
mittee has its own articles of organi- 
zation. Its purpose clause is modeled 
on the society's, but includes express 
emphasis upon “both domestic and 
comparative” labor relations. It is 
governed by an executive committee, 
some of whose members are elected 
and others are appointed representa- 
tives of certain governmental agen- 
cies and private associations having 


a particular, often a sole, interest in 


labor relations. These representa- 
tives are not in any way authorized to 
commit their organizations but they 
do assure presentation of every possi- 
ble viewpoint in the formulation of 
committee policy. 

This first group of representative 
members is composed of the following: 

American Arbitration Association, 
Martin Domke, New York, New York; 
American Bar Association, Section of 
Labor Louis Sher- 
man, Washington, D. C.; Association 
of American Schools, Labor Law 


Relations Law, 


Law 


Round Table, Alfred Blumrosen, New- 
ark, New Jersey; International Society 
for Labor Law and Social Legislation, 
Robert E. Mathews, Columbus, Ohio; 
National Academy of Arbitrators, 
Russell Smith, Ann Arbor, Michigan ; 
General Counsel, National Labor Re- 
lations Board, Stuart Rothman. 


The Solicitor, Department of Labor 
and the Industrial Relations Research 
\ssociation are both, by the terms of 
the articles, eligible for membership. 
$0th have been invited but at this 
writing neither has yet replied. 

Composing the second category of 
membership on the com 
mittee of the organization are eight 
other distinguished labor law scholars 
and lawyers elected by the charter 
membership of the American Branch. 
This group includes Professor Ben- 
jamin Aaron of the University of Cali- 
fornia, Los Angeles; Professor Charles 
©. Gregory of the University of Vir 
ginia Law School, Charlottesville, 
Virginia; Miss Helen F. Humphrey, 


executive 





HAROLD A. KATZ, Executive Secretary 


Partner, 


firm of Katz & Friedman in Chicago; 


graduate of Vanderbilt University and the University of 
Chicago; lecturer at the University of Chicago; special 
counsel, Illinois State AFL-CIO; member of Illinois Board 
of Unemployment Compensation Advisers and Work- 
men's Compensotion Advisers; reporter in Workmen's 
Compensction for United States at Second International 
Congress on Social Law in Brussels, 1958; coauthor, 


Labor Law: 


Cases, Materials and Comments, and au- 


thor of numerous articles. 


Rank and File 
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Executive Committee 
Organization Representatives 





MARTIN DOMKE, American Arbitration Association 


He is vice president of AAA; editor-in-chief of 
Arbitration Journal; and adjunct professor of law at 
New York University. He practiced law in Berlin and 
Paris; lectured at Harvard, Yale, Columbia, George 
Washington, California, Foreign Service Institute, and 
Inter-American Academy of Comparative and Interna- 
tional Law; and represented the international cssocia- 
tions of law and legal science at the United Nations 
Conference on International Commercial Arbitration. 


LOUIS SHERMAN, Labor Relations Law Section, ABA 


He is a Washington lawyer; graduate of Columbia 
University Law School; Assistant Solicitor of Labor; 
counsel, Wage Adjustment Board; assistant to Secretary 
of Labor; advisory panel member of Senate Labor and 
Public Welfare Committee; member of ABA committees 
on LMRA and NLRB practices. He is presently adjunct 
professor, Georgetown University Law School; general 
counsel, building and construction trades department, 
AFL-CIO and of IBEW; and author of law journal articles. 


RUSSELL A. SMITH, Notional Academy of Arbitrators 


He is associate dean of the University of Michigan 
Law School; codirector of the Institute of Labor and 
Industrial Relations; graduate of Grinnell College and 
University of Michigan Law School; member of the 
Michigan and American Bar Associations’ committees 
and panels on labor legislation, disputes, arbitration; 
referee or arbitrator in numerous disputes; member of 
the atomic energy labor-management relations panel; 
FMCS panel member; and author of law journal articles. 


STUART ROTHMAN, General Counsel, NLRB 


He is General Counsel of the NLRB; former Solici- 
tor, Department of Labor; graduate of University of 
Minnesota and Harvard Law School; consultant at Har- 
vard Graduate School of Public Administration; and 
United States representative to international labor or- 
ganization conferences. 
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an attorney in Washington, D. C.; 
Mr. Theophil C. Kammbholz, a Chicago 
attorney who was the former General 
Counsel of the NLRB; Arthur Len- 
hoff, an attorney and teacher in Buf 
falo, New York; Professor Jean T. 
McKelvey of the Cornell University 
School of Industrial and Labor Rela- 
Ithaca, New York; and Pro- 
fessor Maynard E. Pirsig of the 
University of Minnesota Law School, 


tions, 


Minneapolis. 


The Executive Committee has yet 
to hold its first therefore 
plans are still in a state only describ 
They include, however, 
an international 


meeting: 


able as fluid. 
the furthering of 
conference as well as consideration of 
plans for programs of research and 
own country. 


education in our 


The president of 
national Society, Dr. Paul 
was tragically lost in the earthquake 
in Agadir on February 29, 1960. A 
few months iater, Dr. Otto Kahn- 
Freund of the London School of Eco- 
his 


the Inter 
Durand, 


first 


nomics was elected successor. 
Internationally known as a scholar in 
other fields as well as labor law, Dr. 
Kahn-Freund represents the highest 
achievements in legal scholarship. 
Many Americans will recall him as a 
principal last summer's 
annual the Section of 

abor Relations Law of the American 


His speech, “Trade 


speaker at 


meeting of 


a 

Bar Association. 
Union Democracy and the Law,” has 
been published both in the 1960 pro 


ceedings of that section and in the 
Winter, 1961, issue of the Ohio State 
Law Journal, where it is the opening 
paper in a symposium on “Internal 
Union Affairs.” Further, Dr. Kahn- 
Freund has now been in this country 
for the past seven or eight months. 
In the fall he taught at the University 
of Pennsylvania Law School, and in 
the winter at Ohio State 
and the author together conducted a 
seminar in comparative labor law. 


where he 


Rank and File 


There yet remains much to be de- 
cided world conference can 
be announced. However, Dr. Kahn 
Freund has stated that he has hopes 
of holding it during the summer of 
1962, possibly in France. There is 
complete assurance that the program 
will be of genuine professional in- 
terest to American lawyers. 


before a 


No doubt the periodic holding of an 
international conference on labor law 
and social legislation is alone justi 
fication for this new society. Certainly 
such a world membership as is now 
developing, provides more than merely 
financial support; it provides as well 
a great reserve of interested partici 
pants and an unequalled roster of dis 
tinguished lawyers and scholars from 
among whom to build programs and 
topics for discussion. 


But there those who also be 


lieve there is here an exceptional op 
portunity for the 
research and writing, particularly on 


are 
encouragement of 


a comparative basis as between sources 
within contrasting legal systems. The 
executive committee of the American 
unit 1s still too much in its infancy 
to undertake a major project now, 
but some of the topics already sug 
gested as appropriate for a compara 
tive study are: freedom of associations ; 
freedom and the duty to bargain, as 
well as what here we call bargainable 
issues in either the permissive or the 
compulsory and the 
right to engage in economic pressure 
the freedom to work 
and where find the 
tunity, and the freedom to pursue an 
the 
for 


freedom 


sense ; 


tactics; when 


one can Oppo! 


occupation of his own choice; 


mechanism in various countries 
the processing of grievances including 
final arbitration, with discussion of 
contrasts between the English system 
and the works councils in Germany 
and France; a study of the phenom 
enon of injunction practice here as 


contrasted with its absence in England; 
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Executive Committee 
Scholars and Lawyers 





BENJAMIN AARON 


He is professor of law and director of the Institute 
of Industrial Relations, University of California; graduate 
of the University of Michigan and Harvard Law School. 
He served during World War II as executive director of 
the War Labor Board, member of the Wage Stabiliza- 
tion Board, and as member of numerous government 
fact-finding and arbitration boards. 


CHARLES O. GREGORY 


He is professor of law, University of Virginia Law 
School; member of the atomic research labor-manage- 
ment relations panel; former chairman of the National 
Enforcement Commission. He also served as Solicitor 
of Labor, Department of Labor from 1936 to 1937; 
and is author of several legal works, including Labor 
and the Law, 1946, as well as numerous law re- 
view articles. 


HELEN F. HUMPHREY 


She is a Washington attorney; and graduate of 
University of Michigan and Brooklyn Law School. She 
served as enforcement attorney, regional attorney, and 
in other legal capacities with the National Labor Rela- 
tions Board, the Wage Stabilization Board and Eco- 
nomic Stabilization Administration. She is a contributor 
of many articles to law journals and frequent participant 
in university labor law conferences. 


THEOPHIL C. KAMMHOLZ 


He is a practicing attorney with the firm of Vedder, 
Price, Kaufman & Kammholz in Chicago; a graduate of 
the University of Wisconsin; former General Counsel 
of NLRB; former regional attorney of the War Labor 
Board; and special advisor to United States Govern- 
ment delegation at the International Labor Organizo- 
tion Conference, in Geneva, in 1954. 
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ARTHUR LENHOFF 


He is a Buffalo attorney; visiting professor, and 
formerly professor of law, University of Buffalo; graduate 
of the University of Vienna Law School; practicing 
attorney in Vienna; judge of Austrian Court for Con- 
stitutional Matters; and draftsman for the Austrian 
labor code. He was visiting professor of law at the 
University of Vienna, University of Nebraska, Rutgers, 
and the University of Hamburg; and general reporter, 
International Congress of Labor Law, Geneva, 1957. 


MAYNARD E. PIRSIG 


He is a graduate of University of Minnesota Law 
School, and a faculty member there; lecturer at Michi- 
gan, and Rutgers Law Schools; former Associate Justice, 
Minnesota Supreme Court; member of the Supreme 
Court advisory committee on rules of civil procedure, 
industry committee for Puerto Rico; reporter to Minne- 
sota committee for revision of criminal code, advisory 
committee on rules of criminal practice and procedure; 
and author of numerous legal works. 


JEAN CAROL TREPP McKELVEY 


She is a professor at Cornell University; graduate 
of Wellesley and Radcliffe Colleges; member of New 
York State Board of Mediation; board of governors of 
NAA; member of UAW Public Review Board. Formerly, 
faculty member at Sarah Lawrence College and Uni- 
versity of Rochester; member of Salzburg, Austria, Semi- 
nar in American Studies; member of War Labor Board; 
advisory committee to Secretary of Labor; and is author 
of monographs and special articles for law journals. 





the working of pre-emption doctrine 


a comparative study of enforceable 


collective agreements and unenforce- 
able individual employment contracts 
with the exact re- 
England; fair employment 
practice legislation here with no counter- 


here, in contrast 
verse in 


which 
unfair 
else- 


elsewhere; how conduct 
here Canada we call 
labor practices is dealt with 
where; internal union government as 
a problem in some countries and not 
causes of unemployment 


part 
and in 


in others; 
and devices to meet them; conflict of 
laws in labor legislation and practice ; 
extra-territoriality of labor statutes; 


Rank and File 


in other federal states. 

It is suggested that each problem 
be weighed in terms of the economic, 
social and political patterns as well 
as the legal, in the hope that intelli 
gible explanations for differences may 
be detected and recommendations of 
fered for improvements in our own 
way of meeting problems. 

Others have spoken of efforts to 
evoke law student interest in research 
in comparative labor law, possibly by 
national or local competitions with 
prizes for the best performance. 
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Arbitration 





Decisions « « « 


Developments 








Dispute remains arbitrable after 
contract expires.—When an employee's 
insurance benefits were stopped in 
1957, the union claimed a contract 
violation and took the matter up with 
the company. For a variety of rea 
sons, the dispute was not settled. When 
the union finally exhausted the griey 
ance procedure and filed a request for 
arbitration in 1960, the 
force during the alleged violation had 
long The company 
claimed the dispute was not arbitrable 
the 
in force. 

The Connecticut State 
Mediation and Arbitration 
the company’s contention by a two 
The expiration of a 


contract 1n 
since expired. 


since agreement was no longer 


Board of 
rejected 


to-one majority. 
contract did not automatically cancel 
all claims under the expired contract, 
Thus, the company’s claim 
Board was limited to inter 
the current 
Ruling only 


it said. 
that the 
preting 
agreement was rejected. 
on the arbitrability question, the Board 
noted that the no way 
prejudiced the company’s case. ( Bridge- 
port Brass Company and Brass Work 
ers, Local 24411, 61-1 ARB © 8299.) 


and applying 


time span in 


Arbitrator lacks authority to re- 
move office worker from unit.—The 
asked that a em- 
ployee, the only office worker employed, 


company certain 
be removed from the bargaining unit 
since it deemed her duties to be of a 


confidential nature. The certified bar- 
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gaining unit included all employees, 
including office staff. The company 
the 
from the bargaining unit so that it 


wanted office worker removed 
could make her acting secretary and 
treasurer of the company. 

\rbitrator Morris Slavney ruled 
that he had no authority to exclude 
office employees from a certified bar 
gaining unit. He conceded that the 
proposed promotion might exclude 
the employee from bargaining unit 
coverage, but held that her current 
responsibilities fell within the scope 
of the unit. Under the circumstances, 
he said, her exclusion could be effected 
only by appeal to the state certifica- 
tion agency. (Marathon-Clark Co-op 
Dairy Association and Truck Drivers, 
Local 446, 61-1 ARB { 8293.) 


Tampering with bulletin board not 
cause for discharge.—An employee 
who had just been elected chief steward 
was discharged for tampering with a 
notice posted on the company bulletin 
board. The employee contended that 
he had removed the notice, which was 
a posting for a job opening, because 
the company had illegally hired a new 
employee into the job and he sought 
to avoid embarrassment to the com 
pany by having someone bid for the 
filled job. This explanation was 
plausible, since the union had pledged 
complete cooperation with the com 
difficult 


now 


during a period of 


operat 1oOn. 


May, 


pany 
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The Connecticut State Board of 
Mediation and Arbitration ruled that 
the company could not cite evidence 
of previous misconduct by the em 
ployee. Observing that the company 
had been lax in failing to discipline 
the employee for previous actions, the 
Board held that the tampering charge 
by itself was insufficient ground for 
discharge. (Tubular Products Com 
pany and Industrial Workers, Local 
100, 61-1 ARB § 8289.) 


Violation proved; no damage to in- 
dividual grievants shown.—A com 
pany operated a production plant on 
a seasonal basis. When the plant was 
shut down, it assigned the plant super 
visor to maintenance in another plant. 
Subsequently, when five men there 
were laid off, they claimed that the 
work being done in maintenance was 
rightfully theirs. 

\rbitrator John W. May found that 
the company had violated the contract 
by assigning the supervisor to the 
maintenance department in a plant 
where he had no seniority. However, 
that the 
was qualified to 


it was determined none of 


five complainants 
perform the duties of the job in ques 
tion. Therefore, no damage was done 


to them and no was 
awarded. (Cumberland 
Supply Company and Teamsters, Local 


153, 61-1 ARB § 8287.) 


compensation 


Cement and 


Union may grieve for newly hired 
nonunion employees. workers 
had been employed less than 30 days 
were not yet members of the 
union. When they filed a grievance 
over their rates of pay, the company 
claimed that they could not be repre 
sented by the union since they were 


Two 


and 


not union members. 


Arbitrator Thomas J]. McDermott 
overruled the company’s contention. 
Under the recognition clause of the 
contract and Section 9(a) of the Na 


tional Labor Relations Act, the union 


Arbitration 


was the exclusive representative of all 
production employees, he said. 


The employees were being paid a 
probationary rate of pay which was 
lower than the pay schedules effective 
collective bargaining agree 
ment. They asked to be compensated 
for the difference in rates. The arbi 
trator noted that ordinarily it would 


in the 


be improper to establish probationary 
rates of pay when the 
plicitly set forth a wage schedule for 
all job but he ruled 
that past practices made the probation 
rate part this 
Failure of the union to pro 


contract ex 
classifications, 
ary of the contract in 
instance. 
test such a practice over a period of 
years constituted tacit acceptance of 
the practice. (United Baking Company 
and ABCW, Local 44, 61-2 ARB 
€ 8301.) 


General vacation pay grievance 
ruled not arbitrable-——The union sub 
mitted a general grievance asking 
proportional vacation pay for all em 
ployees terminated for reason 
\ugust, 1959. Arbitrator Ray 
Hayes refused to consider 
the merits of the issue the 
union’s complaint did comply 


with the grievance procedure outlined 


any 
since 
mond F. 
because 


not 


in the contract. 

Under the the 
was required to file its protest on be 
half of an injured individual within 
14 days of termination, setting forth 
the facts of the Instead, the 
union had sought to 
previous termifiations in a single com 
plaint and had made no references to 


agreement, union 


case. 


encompass all 


specific individuals harmed. Evidence 
7 the 


of previous oral complaints by 


union was ruled incompetent, since 
the contract required that grievances 
be filed in writing. (Celanese Plastics 
Company, Prescott Plant, and Rubber 


Workers, Local 5/2, 61-2 ARB { 8309.) 


Disparagement of employer’s prod- 
uct does not warrant discharge.—An 
employee was discharged for making 
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disparaging remarks about the em- 
ployer’s product, a certain make of 
automobile. The employee said he 
had made the remarks in response to 
criticism of his purchase of a different 
make of car. Arbitrator Pembroke 
Gochnauer held that the retorts to 
criticism were understandable under 
the circumstances and determined 
that the employee had not made dis- 
paraging remarks previous to the in- 
cident in question. He therefore ruled 
that the discharge was without just 
cause and ordered the employee rein 
stated with back pay. 

Shortly after the decision to dis 
charge the worker at the end of the 
day, and before the day was com- 
pleted, the employee asked for his 
check. The employer contended that 
this request made the discharge volun- 
tary on the part of the employee. 

The arbitrator disagreed. The re 
quest for the check did not, he said, 
alter the employer’s original intention 
to discharge the employee at the end 
of the working day. The fact that he 
actually worked until the end of his 
shift was found to support this con 
clusion. (Paul Swanson and Machinists, 
Lodge 93, 61-2 ARB § 8303.) 

Contracting work out does not vio- 
late contract.—-When a company trans- 
ferred its operation to a new location, 
it left behind some obsolete and un 
wanted equipment. This equipment 
was traded to a wrecking concern, 
which assumed responsibility for its 
removal in return. Thereupon, a mill- 
wright employed by the company pro- 
tested his layoff, claiming that he was 
competent to perform the removal 
work at the old plant and should have 
been assigned to it. 

Arbitrator Harold M. Gilden could 
find nothing in the contract which re- 
stricted the company’s right to con- 
tract work out to private firms. Since 
the work was not included in the com- 
pany’s normal operations, he said, 
there had been no violation of the 
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contract, and the employee’s grievance 
was disallowed. (United States Steel 
Supply, Division of United States Steel 
Corporation, Chicago Plant and Steel- 
workers, Local 2006, 61-2 ARB § 8311.) 


Work performed, past practice con- 
trol in pay rate grievance.—Three 
employees won their claim to higher 
pay because past practice established 
that Chippers were not necessarily 
classified according to the volume of 
chipping they performed. The griev- 
ants contended they were entitled to 
the Chippers’ rate of pay since they 
were performing the same duties as 
several retired employees who, though 
never performing all the duties of 
Chippers, had held the Chipper clas- 
sification for many years. 

Arbitrator A. B. Cummins held that 
the treatment accorded the retired 
employees during numerous negotia- 
tions of wage rates established a past 
practice of not necessarily classifying 
Chippers according to the volume of 
chipping performed; and he awarded 
the grievants the Chippers’ rate of 
pay. (United Engineering & Foundry 
Company and Steelworkers, Local 3610, 
61-2 ARB { 8345.) 


Returning vacationer gets straight 
time for Saturday work.—An em- 
ployee on vacation through Monday 
and Tuesday returned to work on 
Wednesday and completed his regu- 


lar workweek on Friday. He was as- 
signed to Saturday work and paid for 
it at straight time rates. 

After the company denied the em- 
ployee’s grievance for overtime pay 
for Saturday work, J. Glenn Donald- 
son was called in to act as arbitrator. 
Since the grievant had not worked 
40 hours, he was not entitled to over- 
time pay, and the fact that his regu- 
lar workweek was Monday through 
Friday was deemed irrelevant. (Stand- 
ard Oil Division of American Oil Com- 
pany and Central States Petroleum 
Union, Local 135, 61-2 ARB J 8359.) 
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Work Rules: 
A Phase of Collective Bargaining 


By SOLOMON BARKIN 


The author, research director of the Textile Workers 
Union of America, says that the answer to the issue 
of work rules lies not in the automatic acceptance as 
an adjustment to developing technology, but rather in 
a constructive bargaining relationship. Compare this 
view with that of the article beginning at page 380. 


WY VERY DISCUSSION OF THE WORK RULES ISSUE gravi 
tates sooner or later to the broad problems of labor-management 
relations. It cannot truly be separated from the other industrial rela 
tions concerns. As one of a series of interrelated bargains, implicitly 
or explicitly reached between the parties, it is an integral part of the 
entire agreement. The wage, hours, effort level, employee security 
and union and management rights bargains are interlaced and part of 
the broader package agreed upon at the periodical contract negotia 
tions or through the less dramatic process of grievance and complaint 
review. The collective agreement and the operating rules and prac 
tices within the enterprise also define the power relationship between 
the parties. Each subject of controversy must therefore be viewed 
in this full context. The solution of basic issues must embrace the 
full complex of problems upon which each impinges. 


The respective interests of management and enterprise, and union 
and employees will tend through constructive collective bargaining to 
be most easily reconciled and advanced in an expanding plant, local 
and national economy. Lacking these conditions, the parties in their 
efforts to protect their respective interests may tend to be contentious 
and quarrelsome, and often engage in bitter conflict causing public 
discomfiture as well. 


Work Rules 





Worker Objectives 


Worker and union objectives are 
realized through the cumulative im 
pact of all parts of an agreement rather 
than through their individual sectors. 
In actual most articles and 
sections in a contract can be fully imple 
mented only by applying all of its inter- 
related sections. While items may be 
their full un 


practice, 


isolated for evaluation, 
derstanding is dependent upon their 
individual relation to the other parts 
of the contract. 


Certainly, work rules cannot be dis 
cussed by employees apart from the 
consideration of the level and systems 
the fringe 
provisions for 


earnings, 
structure, the 
and retraining, 
rangements for continuing personal 


of wages and 
benefit 
job transfer the ar 
income and security and the possibili 
ties of finding alternative employments 


for the individual employees. 


Management Objectives 


Similarly, from the point of view of 
management, the concern for work 
rules is best interpreted in terms of 
its interest in costs of production. The 
preoccupation with this problem usu 
ally inereases as competition rises, 
profit margins drop, and the need for 
When man 
agement is searching for economies it 
troubled rules 
some firms which maintain 


reducing costs increases. 


becomes with work 
Chere are 

continuing high level of vigilance on 
costs and employee application levels 
and constantly seek to correct out-of 
line conditions, but they are rare, as 
witness the successes experienced by 
costs realized 


companies in cutting 


during recessions. 


Work Rules 
Part of Collective Bargaining 


Not only are work rules part of the 
whole collective bargain on the terms 
but 


of employment, they are also 
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bound up with the power relationship 
between the employee and union and 
the employer or management. Work 
rules set limits on management’s uni 
They define the 
the work 
iob classifications and duties, 


lateral discretion. 


size and composition of 
teams, 
number of machines assigned to spe 
cific employees, production levels or 
quotas, release periods, and the worl: 
for which employees are to be cred 
ted whether performed or not. 

The agreement most acceptable to 
an employer is usually one which 
leaves him free to make changes for 
the effective utilization of labor and 
equipment. From this extreme, which 
in fact coincides with an absence of 
restraint and approximates the free 
dom employers may enjoy in unor 
ganized situations, controls or restraints 
increase in varying degrees to the 


point where changes are barred 


Limitations 
require it to 


management 
defined 
the 


upon may 


meet vaguely 


criteria such as not to burden 
worker. Employees or unions in other 
instances retain only the right to pre 
sent grievances on changes instituted 
by management. [Employers are often 
required to discuss changes with the 
union before they are installed. In 
some contracts severer limitations in 
agreements permit an employer to 
alter work assignments freely except 
where there are no technological in- 
novations and where, presumably, the 
work application level would be in- 
creased. Finally, some contracts pet 
mit no change in job assignment or 
worker effort levels without the union's 
assent. 


The controversy over work 


rules therefore reflects continuing em- 


ployer eftorts to reduce and limit the 


number of union restraints on his 


power for decision-making. 

Employees tend to see work rules 
as threats to their own personal bar 
fact, 


gaining relationship. In many 


rules are themselves the product of 
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negotiations by individuals on the job 
itself and their personal achievement. 
Changes in these conditions will affect 
their individual status, earnings, job 
security, level of work application and 
even bargaining achievements. 


The work rules issue is also part 
of the entire complex of efforts to relate 
wages to the level of employee appli 
cation or productivity. Managements 


in vaf¥ing degrees are always trying 
to change work assignments, jobs, 
work complements, piece rates and 
wage incentive plans, to make up for 
any diminution in job demands on 
employees. Contentions on work rules 
become most serious when a manage- 
ment concludes that job or process 
changes, both subtle and measurable, 
have made an established practice ob 
solete, so that it seeks to increase its 
demands of the worker. The latter is 
likely to resist and seek to retain all 
the benefits either in the form of an 
easier job or higher earnings or both. 


the other hand, 
generally assumes that the immediate 
benefits of job improvements belong 


to and may be recaptured by the en- 


Management, on 


terprise. Increases in job productiv 
ity according to current job evaluation 
theory should not redound to the em 
ployee in the form of a higher base 
rate, and according to the time study 
practitioner, in the form of looser job 
The employer is en 
effort” 


requirements. 
titled to “normal 


rate of pay. 


for a base 
Loose job standards may 
properly be tightened; runaway earn 
ings should be deflated; management 
the benefit of these ad 


may regain 


vances. 
But neither organized nor unorgan 
ized labor inherently accept either of 
these theses. The widespread appli 
cation of both techniques in industry 
is due not to the acceptance of their 
fundamental assumptions but the 
recent 
Should 


benefits obtained in years 


under these they 


systems 


Work Rules 


prove to be illusory in the future as 
they were in the twenties, opposition 
to these procedures will again develop 


The introduction of new 
ductivity techniques, to supplement 
the time study systems of 
wage that 
employers are searching for new means 


wage pro 


former 
incentive, indicates some 
to improve their ability to capitalize 
on employee brain power, morale and 
brawn. Some employers have found 
that wage incentive and time study 
systems place ceilings on output and 
dampen individual application. They 
have therefore sought to replace old 
systems or experiment with new ap 
proaches to gain this broader goal 


The fundamental conflict of views 
and interests of management and em 
ployees and unions arise when job 
changes are proposed or made. Among 
the real issues which trouble the par 
from the 


wi ork ‘So 


ties is, who is to benefit 
gains in productivity’? If 
and less 


capture 


quirements become easier 
exacting, shall management 
the benefits through the reassignment 
of work in order to maintain former 
Or shall 
the workers on the specific job retain 


May 


cause 


levels of work application? 


some of these benefits? job 


changes be made which dis 


placement when other jobs are not 


available ? 
These are not only serious ques 
tions, but we are lacking the tools for 


We are 


uncertain about our ability to measure 


handling these challenges 

the degree of relaxation in job re- 
quirements. The norms for the levels 
of human application are vague and 
relatively indefinable. No agreement 
the shall be 


shared among the immediate employ 


exists on how benefits 
ees affected, the employees in a bar 
gaining unit, the enterprise and publi 
Finally, if the latter are to benefit, 
how are these agreements to be made 


and implemented ? 


377 





The work rules controversy is there- 
fore part of a whole series of important 
phases of the collective bargaining 
relationship and the state of the na- 
tional economy. Where employment 
is expanding, collective bargaining re- 
and 

employment 


lations “constructive,” advances 
are being effected in 
standards, it is easier to work out an 
the groups 
The major 
some 


accommodation between 
on this subject and others. 
question which still remains in 
instances, is whether the parties are 
responsibly concerned with the public 
well-being in the settlements they 
reach. But in our country this con 
sideration is still essentially peripheral 
to the normal range of labor-manage 
ment relations. 


Unfavorable Environment 
Creates Problems 


But the situation is vastly different 
where these issues have to be dealt 
with in an environment of shrinking 
employment and an unfavorable local 
or national economy. Then the par- 
ties are likely to focus upon specific 
controversies and immediate irritants, 
as in the case of the national contro 
versy in steel. And even more bitter 
is the controversy where management 
insists upon eliminating union con 
trols and rejects all forms of cooper- 
ative union-management relationships 
for finding an answer to their com- 
The 


individual issues in controversy begin 


mon and individual problems. 


to overshadow the basic source of the 
trouble and both parties then lose 


their interest in solving the critical 
cause of their difficulty. 
The most constructive channel for 
the parties to pursue in such adverse 
economies is to create the means for 
reversing the economic trends in the 
specific enterprise or industry. It is 
for this purpose that the concepts of 
were 


labor-management cooperation 


evolved in the past. The present is 
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the particularly appropriate time for 
their recall as many industries and 
localities are facing adversities. 


The economic redevelopment of en- 


terprises, industries and communities 


is an essential part of the process of 
creating a favorable environment for 
the solution of work rules issues. The 
task is not an easy one, but in this era 
of invention our hopes are not for- 
lorn. Institutions for redevelopment 
can be created to change the economic 
tide. 


In devising a successful formula 
for accommodation, the 
cannot overlook the varied and inter- 


under- 


negotiators 


related rights, expectations, 


standings and personal and property 


investments involved in current ar 


rangements. Solutions are not usu- 


ally simple. Since the change vitally 
affects the worklife and economic fu- 
ture of the individual employee, pians 
rules 


for the adjustments in work 


therefore involve considera- 
the total complex of inter- 


It should 


should 
tion of 
related factors and interests. 
designed 


produce a whole 


io deal with all facets and impacts of 


program 


the change rather than merely a spe- 
cific adjustment for particular employees 
on a particular job. Mature collective 
bargaining systems tend therefore to 
create special study groups and varied 
programs to deal with the problems 
stemming from changes in work rules 
and job contents. 


Constructive handling of the chal- 
lenge of technical change demands a 
favorable national economic environ- 
ment of full employment and appro- 
agencies for helping 


priate public 


individuals and communities adjust 


to the vicissitudes of change. 


Without 


and 


creating these favorable 
condi- 
the 


local national economic 


tions and constructive relations, 


solution of work rules problems will 
be difficult and beset by acr:mony and 
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strife. Even where the individual adjustment to developing technology, 
employer or industry may beat his or or in the submission to broader na 
tional interests, but in the development 


its employees and smash their resist 
of a growing local and national economy 


ance, the residue will only be frustra 
tion and social discontent which if Providing ever-increasing job opportunt 
widespread can pri duce political and tes, constructive collective bargaining re 
social unrest. lationships between the parties designed 
to promote their common and respec 
. tive interests, and an adequate public 
Conclusion BRAG 

system of facilities to aid employers 

Constructive answers to the issue and industries in their redevelopment 
of work rules lie, therefore, not in their programs, and employees and com 


elimination, or in the automatic ac- munities in their adjustments. 
ceptance of employer criteria of effective [The End] 


SITUS PICKETING: PRO’S AND ANTI'S 
BOTH CRITICAL OF DETAILS 


Speakers before the House Subcommittee which is holding hear 
ings on H. R. 2955, the bill to authorize situs picketing at construction 
projects, were inclined to be critical of the detailed provisions of the 
proposal. The Subcommittee has just voted to report the bill to the 
full Labor Committee without any formal recommendation. 

Robert W. Bird, Chairman of the Labor Relations Committee of 
the Illinois State Chamber of Commerce, described the bill’s language 
as “ambiguous.” 

He raised the question of the legality under the bill of picketing 
at a construction site which was also an operating plant or business 
“If it is not intended to permit the picketing of plants and business 
houses that are not employers in the construction industry, why not 
spell it out clearly in order that there can be no other interpretation ?” 

Thurman Arnold, speaking for the National Small Business Men’s 
Association, said, “The passage of this bill will perpetuate a type of 
labor organization which, if continued, has the potentiality of effe 
tively stopping the application of modern mass production techniques 
to the housing industry.” 

\. J. Hayes, International President of the Machinists, said he 
would like to see the bill clarified to permit building trades unions to 
picket only against nonunion employers at common construction sites. 
He pointed out that members of the building trades have on occasion 
equated “nonmember” with “nonunion,” and refused to work along 
side Machinists. 

Charles Keller, Jr., Chairman of the Labor Committee of the Asso 
ciated General Contractors, asked for a more specific definition of con 
struction sites, pointing out that “Many missile bases and Air Force 
facilities are hundreds of square miles in size. Also, many Interstate 
Highway projects are 20 miles or more in length.” He thought the 
language should be clarified to indicate whether its exemption applies 
only to the traditional building trades unions or to all unions. 
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Work Rules in Industry 


By WALTER L. DAYKIN 





Walter L. Daykin, professor of labor and management at the Coilege 
of Business Administration, State University of lowa, describes what 
certain unions and certain industries have done and are doing to 
maintain a harmonious position when the issue of work rules presents 
itself. This article complements the article beginning at page 375. 





T HE RECENT STEEL STRIKE and the present controversy in 
the railroad industry have focused attention upon the problem of 
work rules or the changing of local conditions of employment. This 
matter is not unique in these two areas but it is pertinent in most of 
the industries in our economy because of the attempts of management 
to maximize production and minimize costs through technological 
development and automation. This discussion is interested in a state 
ment of the basic aspects involved in the modification of work rules, 
and the treatment of this problem by management and the unions. In 
the main, these rules were made in terms of the prevailing cultural 
patterns of the time. They reveal a failure on the part of management 
to look ahead and to anticipate changes. Consequently, there exists 
a cultural lag in this area which is interfering vitally with efficient 
operations of the industries involved. 


Antiquated Practices 


Over the years, unions have contended that contracts should be 
living documents or they should fit into the times. Therefore, these 
agreements have contained reopening clauses, cost of living clauses 
and improvement factor clauses. Now management in numerous in 
dustries finds itself burdened with antiquated practices and are con 
cerned with modernizing their work rules. It should be recognized 
that many of these rules have either been tolerated, negotiated or 
initiated by management. It is true that some of these rules have been 
established in the railroad industry by the awards of the National 
Railway Adjustment Board, but in the steel industry and others they 
have stemmea mainly from the collective bargaining contracts. Some 
of the rules were accepted for good business reasons, such as furnish 
ing safety and giving incentives to the workers involved. Further 


more, it must be appreciated that many of these rules, such as seniority, 
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speed of work, the number of workers 
to be maintained on a job, job jurisdic- 
tion and hours to be worked, have 
originated to grant security and sta- 
bility to the workers. In other words, 
they are considered job-preservers by 
the unions. 


\t present, the employer is demand 
ing more rights to manage. He wants 
freedom to direct, place and retain a 
labor force in terms of his needs and 
judgment. It is to main- 
tain flexibility in order to maximize 
Flex- 


necessary 


production and minimize costs. 
ibility results from such 
rises and declines in the markets, the 
demand of consumers for products 
and numerous technological changes. 
that the main 
problem of management and the unions 
in these industries is that of 
taining both efficiency and stability, 
f where a 


factors as 


It becomes obvious 


main- 
or of creating a situation 


proper balance between the two can 
be maintained. 


In analyzing the struggle, it must 
be conceded that management has the 
right to strive for efficiency. In fact, 
in the American economic society it is 


obligated to do so. Therefore, man- 


agement is justified in making de- 


mands 


upon unions in this area of 
work rules because collective bargain 
ing is a bilateral process. This activ- 
ity is not wrong in principle even 
though the demands appear to be un- 
Unions are not forced to 
give in to the demands, but they must 


Furthermore, 


reasonable. 


bargain in good faith. 
it must be recognized that many of 
the the steel, railroad 
and other industries are uneconomic 


work rules in 
and unreasonable. These include over- 
sized crews, standby and overtime 
rules, assignments of employees and 
Such 


tices can easily retard production and 


unearned overtime pay. prac 


consequently increase costs and affect 


negatively new capital investments. 


Also it is recognized by economists 


Work Rules 


that such rules lead to the uneconomic 
utilization of the pr duction factors or 
with the 
proper and desirable allocation of the 


resources, and _ interfere 
labor force by hindering or preventing 
its mobility. 


On the other hand, in an economy 
where equality between management 
and labor has emphasized, 
unions, workers and the public have 


been 


rights which must be respected. Ef 
ficiency and economy are not the only 
standards or criteria of successful plant 
the 
stockholders, who invest the capital, 
are not the only parties whose welfare 
must be The 
sumptions underlying collective bar 
gaining functional equality of 
workers and management, and mutual 


functioning. Management and 


considered. basic as 


are 


indispensability of capital and labor. 
Consequently, the security and sta 
bility of the employees must be main 
changes 
the 
economy can any longer be expected 
to bear all the costs. 
ognized when supplementary unem 


tained. Progress involves 


and costs, but no one section of 
This was rec 


ployment compensation clauses were 
incorporated in various contracts in 
order to alleviate the hardships placed 
upon the worker due to automation or 
technological changes. So in solving 
the problem of antiquated work rules, 
the important task is to develop effi 
cient plant operations and at the same 
time to preserve the security and sta 
bility of employment for the workers. 


Settlement of Work Rule Problem 


Those who are delegated with the 
authority to reach an acceptable set- 
tlement of the work rule problem must 
develop the proper techniques to ac 
complish their goal. This necessitates 
a thorough understanding of the situ- 
ation. Certainly, the recent publications 
of the steel and railroad management 
in newspapers and magazines labeling 


the and 
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workers as drifters, loafers 








Appointments of John G. Feild 
of Chevy Chase, Maryland, as ex- 
ecutive director of the President's 
Committee of Equal Employment 
Opportunity, Hobart Taylor, Jr., of 
Detroit as special counsel, and 
John D. McCully, Sr., of Austin, 
Texas, as information director, were 
announced by Jerry Holleman, ex- 
ecutive vice president of the Presi- 
dent's committee. 





featherbedders cannot be considered 
as an intelligent approach to the prob- 
lem, particularly when the companies 
initiated some of the rules involved. 
Neither can the answers by the unions 
Negotiation 
newspapers 


be considered adequate. 


does not go on between 
and their readers, but with the union 


Such publicafions 


and management. 
may create a form of favorable public 


sentiment but they also stiffen resist- 
ance by creating rigid positions on 
both sides, destroying unity and de- 
veloping an environment which hinders 
intelligent and mature collective bargain- 
In the steel struggle such publica- 
tions brought back 
times when the Vanderbilts, Mellons and 


ing. 


memories of the 


Carnegies controlled the steel industry. 

In the settlement of the work rule 
problem it must be appreciated that 
past history and established prece- 
dents are very significant and are often 
controlling. Consequently, changes 
must be slow because in many cases 
these practices have become institu- 
tionalized, and any group resents giv- 
ing up advantages that it has accrued. 
In the Taft-Hartley Act, an attempt 
was made to de-emphasize collective 
bargaining history in determining the 
appropriate bargaining unit by stating 
that such history of bargaining was 
not controlling in this but it 
could be used for its evidential value. 
Yet the Board still places much weight 
upon this bargaining history in mak- 
ing its determination. Furthermore, 
the time element and the “cushioning 
of the shock” in making changes in 
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area, 


the work rules are drastically impor- 
tant. So in making the desired altera- 
tions, it is necessary to discover when 
to make the change and how rapidly 
it should be made. Also, to avoid 
complications, management 
must minimize the effect 
upon workers that may be caused by 


serious 
negative 


work rule modifications. 

\ brief review of how this problem 
of work rules is handled in industry 
reveals enlightening informa- 
As stated previously, manage- 
is attempting to make their 


some 
tion. 
ment 
collective bargaining agreements fit 
into the cultural patterns of today. 
Some concessions are being made by 
the unions because it is realized that 
technological improvements and forms 
of automation are inevitable. For in- 
stance, in 1958 the Building Trades 
Department of the AFL-CIO and the 
National Association 
agreed in principle to a ten-point pro- 
gram which is intended to permit, 
rather freely, the use of labor saving 
The code ac 


Construction 


methods and devices. 
cepted virtually eliminates standby 
crews, work slowdowns, work-spread 
ing techniques, and unnecessary over- 
time requirements. Similar concessions 
were made by the Plumbers and Pipe 
Fitters Union in the Chicago area in 
1959. Here the unionists agreed to 
the 


use of power tools, and to allow cut- 


remove various restrictions on 
ting, welding and threading of pipes 
on the job site. In exchange, the 
plumbers were given a sizeable wage 
increase. The painters union in the 
Detroit area recently agreed to no 
longer require premium pay for using 
rollers. Also, in 1960, the electrical 
unions in New York agreed to reduce 
their coffee breaks and to permit in- 
creased emphasis upon automation 
and the use of power-driven tools. 


Other companies confronted with 
the work rule problem are attempting 
to eliminate inefficient practices by 
using proper and intelligent methods, 
Labor Law Journal 
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rather than resorting to the conflict 
the recent steel 
Many of the companies are 
more careful in the formulation of 
their contracts. In the the 
seniority question the ability clause is 


devices used in dis- 


pute. 
case of 


always incorporated, and in the appli 
cation of seniority, efforts are made 
not to affect the industry and other 
employees Others 
conscientiously trying to cushion the 


negatively. are 
impact created by the changing of 
work rules. 


Maritime 
and Meat Packing Industries 


A study of the recent contracts, 
such as those negotiated in the mari- 
time industry, and the Armour and 
Company and the United Packing- 
Workers of America, 


that provisions are made to establish 


house reveals 
a balance between efficiency and se- 
This is accomplished by cre- 
fund 
workers 


curity. 
stabilization 
the 
who are unemployed because of tech- 


earning 
aid to 


ating an 
which will give 
nological and rule changes, by assur- 
ing the employees that the available 
work will be 
relocation of displaced workers, and 


shared equally, by the 


by the establishment of job stability 
programs which include giving notice 
of changes in work methods, studying 


the problems that will arise, and dis- 


cussing the effects of changes upon 


the working staff. For example, in 


the two-year Armour contract, nego 


tiated on September 1, 1959, it was 


agreed that technological changes 


were inevitable and attempts were 


made to minimize or soften the ad 


verse effects of these changes upon, 


the workers. The contract provides 


for the establishment of an automa- 
tion fund to permit a thorough analy- 
the 
problems resulting from a moderniza- 
On the this 
analysis, recommendations for the treat- 


sis by competent persons of 


tion program basis of 


Work Rules 


ment or solution of these difficulties 
are to be made. 


Only recently an agreement was 
reached between the West Coast Mar- 
itime employers and the International 
Longshoremen’s Association relative 
to work rules. The employers were 
given virtually a free hand to change 
the work rules and the contract clauses 
which hindered or restricted the use 
of technological improvements or labor- 
saving machinery. On the cther hand, 
the least a 
35-hour 
that no layoffs would be caused by 
mechanization. Furthermore, the em- 


ployers agreed to contribute $5 million 


workers were assured at 


week and were guaranteed 


a year for a period of five and one 
half years to an automation fund. 


Railroad Industry 


In recent vears the work rule prob- 
lem rather acute in the 
railroad industry. It is both interest- 
ing and educational to survey the at- 


has become 


tempts made by management and the 
affected 
agreement as to the proper solution 
of this conflict. In the first place, it is 
generally agreed that the work rules 
which were adequate and correct when 


railroad unions to reach an 


they were incorporated in the con- 
tracts have become obsolete because 
of the 
changes in the operation of the trains. 


significant and subsequent 
For example, the increased speed of 
the trains and the change to diesel 
engines has greatly modified the work- 
ing conditions in this industry. 


This has resulted in wasteful work 
rules which encourage featherbedding 
practices which the railroad industry 
claims adds some $500 million dollars 
to their yearly operating costs. Con- 
sequently, railroad management is con- 
tending that firemen on diesel freight 
trains, especially those operating in 
the switch yards, are no longer needed, 
and therefore should be eliminated. 
\lso since the speed of trains has been 
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increased, railroad management has 
demanded that the dual basis of pay 
under which wages are determined by 
both mileage and time be modified. 
When this wage system was first in- 
augurated, a fair day’s work was con- 
sidered the equivalent of either eight 
hours work or a 100 mile trip. Now it 
only takes a few hours to run the 100 
miles and the industry wants to change 
this to 160 miles because of the in- 
creased speed of the trains. 


Also the railroad industry wishes to 
eliminate the fixed seniority districts 
which were originated on the basis of 
the 100 mile run. It is contended that 
it is now possible to run through two 
districts, which should abolish the ne- 
cessity of requiring two different op- 
erating crews. The companies are 
also arguing that the rule which bars 
yardmen from doing switching on the 
road and roadmen from doing switch- 
ing in the yard can no longer be justi 
fied, and that the interchange of these 
men should be allowed. Furthermore, 
management is demanding that rules 
determining the makeup and size of 
train crews, and requiring 
standby operating employees when 
self-propelled machinery is employed 
in the track maintenance 
eliminated. 


rules 


area be 


The operating railroad unions have 
issued some counter demands. Among 
these are the improvement in the 
wage structure. This includes night 
shift and shift differentials, various 
pay guarantees, improved overtime 
rules, and pay allowance for time away 
from home. The unions are also de- 
manding more stabilization of em 
ployment, financial protection for their 
employees who would be affected 
negatively by mergers and other eco- 
nomic changes, and an equal voice in 
determining the composition of train 
crews, and the methods and qualifi- 
cations for training members of these 
crews. 
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The railroad companies have been 
dealing with the unions relative to 
these work rules for a period of time. 
Four years ago management and the 
unions negotiated a three year agree- 
ment which contained a moratorium 
on work rule changes. This agree 
ment expired October 31, 1959. Last 
year management requested the unions 
to join them in asking the President 
to establish a special commission to 
study the problem of featherbedding. 
The unions rejected this proposal so 
management itself went to the Presi- 
dent with the request that such a com- 
mission be appointed. This request 
was refused on the basis that only 
one party to the dispute desired such 
a commission. 


Then on November 2, 1959, the rail- 
road employers proposed that the two 
parties bargain directly upon the issue 
of work rules. However, when the 
matter of negotiation of wages arose, 
management did not the rule 
changes. Its policy has been to dis- 
cuss these rules on their own merit 
and not to connect them with wages. 
\fter the wage issue was settled, man- 
agement interjected the question of 
the revision of these rules. The unions 


force 


changed their earlier stand and asked 
that the dispute be turned over to a 
study commission. Management re- 
fused to do this unless the commission 
was delegated with the power to make 
its recommendations binding. 


Just recently both parties agreed to 
refer the matter to a work rule Presi- 
dential study commission. This com 
mission consists of 15 members—five 
nominated by the unions representing 


the operating employees, five nomi 
nated by management and five public 
representatives selected by the Presi- 
The employers and the unions 


dent. 
are paying the cost of their repre- 
sentatives and the government is com- 
pensating the five public members and 
assuming the responsibility for most 
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The United States Department of 
Labor has added 25 new maior 
industrial areas to the list of those 
having ‘‘substantial unemployment”’ 
—that is, with 6 per cent or more 
of the labor force idle. The cur- 
rent total of such areas is 101, 
an all-time high, the Department 
of Labor said. 





of the other administrative costs. The 
commission was scheduled to start its 
work on February 6, 1961, and a report 
is to be made on or before December 
1, 1961. The 


settlement of the problem made by 


recommendations for 


the commission are not final or bind 
ing. However, it is believed that its 
ruling will be instrumental in 
the solution of the work rule problem 


very 


existing in the railroad industry. 
This railway work rule problem has 

in Canada. 

and 


significant 
Industrial 


been 
Under 


quite 


the Relations 


Disputes Investigation Act the Min- 


ister of Labour is empowered with 
the authority to appoint a board of 
conciliation to investigate labor dis 
putes and to submit recommendations. 
In 1957, the Royal Commission, or 
the Kellock Commission, found that 
firemen were no longer essential on 
diesel locomotives either in the vard 
or for freight service of the Canidian 
Pacific Railway. The union involved 
accepted this ruling. In 1959, the 
commission selected by the Minister 
of Labour to investigate the dispute 
between The Brotherhood of 
motive Firemen and Enginemen and 
the Canadian National Railway Com- 
pany ruled that firemen were not needed 
on diesel locomotives in either freight 


Loco- 


or yard service because the functions 
that they performed such as lookout 
duty, signal passing, mechanical assist- 
ance and relief duty had disappeared. 
This recommended 
many other changes. 
were the elimination of arbitrary al- 
lowances for such duties as inspection 


commission also 


\mong these 


Work Rules 


before the locomotive is taken out, 
and for taking the locomotive out of 
the shop and returning it. It was held 
that the workers be paid for the actual 
time required for the performance of 
such services. 

The commission the 
1948 collective bargaining agreement 
which established the diesel rule and 
arbitrary allowances. This semi 
judicial body accepted the company’s 
arguments that the rules should not 
be perpetuated even though the com- 


disregarded 


pany was guilty of making the mis- 
take of incorporating the clauses in 
the contract. It also accepted the 
contention of the company that it is 
prerogative to decide 
should be hired on 
that the 
this right and 


a managerial 
whether firemen 
all locomotives, and 
rule interfered with 
prevented management from func- 
tioning efficiently. The immediate 
impact of changes in the work rules 
on firemen already hired was limited, 
but as they quit, retired or died they 
would not be replaced. 


diesel 


Undoubtedly, the Presidential study 
committee will use the Canadian rul- 
ings for their evidential value, but not 
as controlling matters. The environ- 
mental setting and the labor philoso- 
phy differ in the two countries. In 
America not so much government con 
trol the area of labor 
disputes. This control is limited to 
labor conflicts that may create ex 
treme emergencies. The status of the 
collective bargaining agreements in 
the United States has increased to a 
great extent in recent years. In fact, 
these agreements acquired a 
form of legal status. Consequently, 
the committee will not entirely dis 


is involved in 


have 


regard these documents. It is also 
recognized that over the years a phi- 
losophy of fairness in handling labor 
disputes has developed in America. 
This includes the granting of justice 
to all parties concerned when changes 
must be made. 
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Steel Industry 


In handling the work rule situation, 
the steel management approached the 
problem in a different manner than 
did railroad management. In the first 
place, the work rules in this industry 
were consciously accepted by manage- 
ment in the contract negotiations even 
though they were inconsistent at the 
time with efficient plant operations. 
The work rule issue was brought into 
the negotiation sessions only a short 
time before the strike deadline. The 
fact that 
dustry are local in nature and that this 
complicates the problem apparently 


work rules in this basic in- 


was not appreciated or recognized by 
the company bargaining representa 
tives. The rules may vary in a great 
number of the steel plants so it is 
difficult to these or 
solve them in This 
must be done on an individual plant 


either present 


general terms. 
basis so consequently the time ele 
ment becomes exceedingly important 
in the conflict. Also, it was not recog- 
nized that in dealing with this matter 
of work rule changes the effects upon 
the employees were not analyzed and 
explained to the union. Intelligent 
labor and personnel relations require 
fair treatment or the development of 
various devices to relieve or ease the 
negative effects caused by the changes. 


connected 
All 


im- 


Also, steel 
the work rule issue with wages. 
benefit 


management 


wage offers and fringe 


provements were contingent upon the 


acceptance by the union of the changes 


in work rules as demanded by the 
employers. The union agreed to place 
this problem of work rules into the 
hands of a study commission for rec- 
The 


suggestion 


ommendations. 
jected this 
upon binding arbitration or arbitra- 


companies re- 

and insisted 
tion with compulsory acceptance of 
the award. No agreement could be 
reached and the union called a strike. 
The strike was settled but no changes 
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were made in the work rules. How- 
the settlement included some 
provisions relative to this matter. 
First, it provided that no changes 
could be made in the work rules dur- 
ing the life of the contract without 
the union’s consent. Also, a provision 
was included in the agreement for a 
joint committee to study this problem 
and to make suggestions for its solu 
tion. This joint group is not authorized 


ever, 


to recommend the terms of settlement 
because it was reasoned by the com 
panies involved that this would be a 
“decreed by government 
However, it is hoped that 
be eliminated 


settlement 
action.” 

this trouble 
within the framework of the study 


area Can 


commission’s findings. 


Conclusion 
This survey reveals that some sig 


nificant changes have been agreed 
upon in work rules in some areas. It 
is true that these changes have not 
but a start 


can be 


penetrated all industries, 
has been made. At least it 
predicted that these work rule prac 
tices will not spread in industry. This 
demonstrates that 
attitude on the 
management and the 
work rules. The 
unions are accepting the point of view 
that some changes must be made in 
this area to assure financial and com 


brief also 
there is 
part of 
unions 


survey 
a change of 
both 
relative to 


petitive protection to management. 
Management, in the main, also real- 
izes that the worker's interests must 
be respected because members of this 
group have certain rights to their 
jobs. Therefore, employers are care- 
fully studying the problem and are 
considering all the involved. 
This is resulting in the recognition 
that changes in these rules must be 


facts 


made gradually and at the most op- 
portune time, and that attempts must 
be made to relieve any unfavorable 
effects upon the job security rights of 


the affected employees. [The End] 
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State Intervention 
in Public Utility Labor Disputes 


By MAX ROSENN 





In view of recent legal developments pertaining to state intervention in 
public utility labor disputes, and the strike in August, 1960 of the 
Kansas City Electric and Power Company, an article on the present state 
of the law in this area is indeed timely. The author is a member of the 
Wilkes-Barre, Pennsylvania, law firm of Rosenn, Jenkins & Greenwald. 





yJOR NEARLY A HALF CENTURY, the United States has 
searched for a satisfactory formula with which to regulate labor 
disputes in public utilities. Even many of those whose economi 
philosophy is built upon a strong free enterprise system have come 
to recognize that public utilities, clothed as they are with a publi 
interest and regulated by the state as a monopoly, also require special 
treatment in labor disputes. 

The recent strike of the Kansas City Electric and Power Company 
and the 1960 epidemic of transit strikes show that the problem, which 
aroused great national concern and anxiety during the two preceding 
decades, is still with us. In fact, it will become a matter of greater 
concern with the growing strength of labor organizations, the signs 
of reduced company earnings and a related increased resisistance 
by management to stiffer union demands, and the widening scope of 
public dependence upon public utilities for fuel, power and transportation 


Legislation 

The industrial unrest which followed in the wake of World War I 
aroused the public to the need for some sort of regulation of labor 
disputes that affected public utilities. As early as 1916, the federal 
government sought to prevent work stoppages from interrupting 
railway services through the passage of the Adamson Act of 1916,’ 


which contained a provision prohibiting railway strikes for six 
months. Little action, however, was taken on the state level until 1920, 
when Kansas, alarmed at its widespread industrial turmoil, created 
an industrial relations court.*_ This court was empowered to hear 
and decide labor disputes in industries affected with a “public interest.” 
Strikes and lockouts in these industries were prohibited, both pending 





‘39 Stat. 721, Ch. 436, Sec. 1 
2? Court of Industrial Relations, Act of Kansas, Special Session, Laws of 1920, 
20 
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Max Rosenn 


is also chairman of the 


labor 


section of the Pennsylvania Bar Association. 





and after adjudication. The court, 
however, suffered a premature death 
as a result of the the 
United States Supreme Court in the 
Wolff Packing Company v 
Court of Industrial Relations of Kansas * 
Kansas.* 


decisions of 
cases of 


and Dorchy v 


Far more state action, however, 
was agitated by the enormous amount 
of economic unrest and union activity 
which followed the lifting of wage 
ceilings imposed by the federal gov- 
ernment during World War II. In 
1946 alone, nearly 5,000 work stop 
pages were reported in this country 
with an average duration slightly in 
excess of 24 days and aggregating 116 
million man days idle during the year.° 

The 


suffered a rash of strikes. 


industry also 


For many 


public utility 


utilities, strikes were a new exper- 
ience and they were at a loss as to 
how to cope with the serious threats 
which work stoppages constituted to 
the public health and safety. For ex- 


ample, the Duquesne Light and Power 


Company, which serviced the great 


262 U.S. 522, 67 L. Ed. 1103 (1923) 

* 264 U. S. 286, 68 L. Ed. 686 (1924). 

5°83 Monthly Labor Review 610, table 1 
(June, 1960) 

* Pennsvivania: Act of Tune 30, 1947, P. L 
1161, 43 Purdon’s Statutes Annotated 213; New 
1947, Ch. 75, Sec. 34: 13 B-1; 
Florida: Public Utility Arbitration Law, 
Laws of Florida, 1947, Ch. 239 11; Indiana 
Acts of General Assembly for 1947, Ch. 341; 
Michigan: Act of 1949, Public Act No. 230; 
Wisconsin 1947, Ch. 414, codified 
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jersey: L 


Laws of 


putes.’ 


industrial area of Pittsburgh with 
electricity, was hit by a 27-day strike. 
The the 

great industrial communities 


lyzed without electrical power because 


specter of one of world’s 


para 


of the inability of labor and manage 
ment to settle their differences by 
negotiation aroused fear and concern, 
not Pennsylvania, 


but in 


only throughout 


other states as well. 


In this atmosphere of labor-man 
agement conflict, a group of industrial 
states promptly acted to assure the 
maintenance of essential public serv 
Six states (Pennsylvania, New 
Jersey, Florida, Michigan 
and Wisconsin) enacted legislation in 
1947 which provided for compulsory 
labor disputes in in 


Ices. 


Indiana, 


arbitration of 
dustries affected with the public in 

utilities, and 
(Missouri, Ne 
Minnesota, 
’ 


passed 


terest, that is, publi 
another 


braska, 


seven states 
Massachusetts, 
Illinois) 


Virginia, Texas and 


laws, creating some other type of 
machinery for dealing with such dis 


The preambles of most of these 


Ill of Ch. 111, Wisconsi 
Nebraska: Sec. 48-802, Supp. LABor 
Law Reports 9§ 43,575; Missouri: Public 
Utility Labor Disputes Act, Laws of 1947, 
Vol. 1, p. 358; Massachusetts: Laws of 1947, 
Ch. 596; Minnesota 1947, Ch, 335 
Lanpor Law Reports § 47,038; Virginia: Pub 
lic Utilities Labor Act of 1947, Ch. 1-15, 
6-509: Texas: Laws of 1947, Ch. 84: 
Illinois Revised Statutes, Ch, 10 


as Subcl 


Statutes ; 


apter 


Laws of 


Sec 
Illinois 


(1947) 
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statutes were similar in declaring it 
to be and essential in the 
public interest to facilitate the prompt, 
peaceful and just settlement of labor 


necessary 


disputes between public utility em 


ployers and their employees which 
threaten to inter 


the 


Cause or cause an 


ruption in services essential to 


health and safety of the public. 


During this same period Congress 
the 
strife 


also evinced its concern with 


unusual amount of industrial 
and work stoppage confronting the 


1946, the Case bill 


tensions by 


country In was 


enacted to reduce labor 
providing for mediation services for 
interstate com 


industries afte¢ ting 


merce. Strikes were to be suspended 
until mediation was completed or a 
60-day period had elapsed, whichever 
was earlier. Fact-finding boards were 
to be appointed in cases of public 
utilities, the 


be extended an additional 35 days or 


and no-strike ban could 


a total of 95 days. President Truman 
vetoed the bill on the ground that it 
would create more labor unrest than 
it would prevent (92 Congressional 
Record 6674 (1946) ), 


(9? 


and his veto was 


sustained Congressional Record 


6678 (1946)). 


In 1947, the Congress 
the Taft-Hartley Act® in an 
effort to restore equilibrium to labor 
Although the 


act also dealt with national emergen 


Eightieth 
enacted 
management relations. 
cies,” it carefully omitted any special 
restrictions on public utilities as such 
and specifically reserved the right of 
Unforeseeably, 


\ct was to 


employees to strike. 
however, the Taft-Hartley 
be used as the rationalization by the 
courts to substantially nullify much 
of the effort on the part of the several 
states to regulate labor disputes in 
public utility industries 


24d Sess 


(1946) 


1947, 29 


*H. R. 4908, 79th Cor 
*Labor Management Relations Act, 


USC Sec. 141 


ik., 


Public Utilities 


Judicial Review 

In 1951, the Supreme Court of the 
United States far- 
reaching decision in the case of the 
Street, 


‘oach Em- 


announced its 
Amalgamated Association f 
Electric Railway and Motor ( 
ployees v. Wisconsin Employment Rela 
tions Bi fell 
fragmentized legislation the 


stroke, it 
had 
laboriously evolved to assure themselves 
The 
decision, re- 
ourt of Wis- 
Wisconsin 
statute providing for compulsory ar 
the failure 


ard In one 


states 
services 


of continued essential 


Court, in a _ six-to-three 
the 


and 


versed Supreme ( 


invalidated a 


consin 


bitration in the event of 
of collective bargaining processes in 
public utility lhe 
basis for the majority's holding was 


that the Wisconsin statute sought to 


labor disputes 


deny entirely to public utility em 
ployees the right to strike in a peace- 
able activity federally 
guaranteed by Section 7 of the Labor 
Management Act of 1947 


that when federal and state laws con- 


fashion, an 
Relations 


flict, under the familiar supremacy of 
the laws clause, the state must yield 
to the federal which pre-empts the 
field. While the Taft Hartley Act did 
enact spec ial procedures to deal with 
which create “national 


strikes may 


emergencies,’ it was silent as to strikes 
regional 


Court 


only local or 
The 


rele ted 


which create 
emergencies. oupreme 
the 
that Congress, by its silence, intended 
the 
local emergency disputes which af- 


specifically contention 


to leave states free to regulate 


fected commerce, and construed the 


intent of Congress to occupy the entire 


field of labor regulations 
The 
was to threaten the constitutionality 


immediate effect of this decision 


of all state legislation regulating labor 
disputes with public utilities. Rely- 
ing on this decision, a United States 
District Court Michi 


176 


383. 95 


struck down a 


206, 29 USC Sec. 
193: 340 U. S 


’ Title II, Sec 
"19 LC { 66, 


364 (1951) 


389 





gan statute similar to that of Wiscon- 
sin’s,’! an Indiana circuit court struck 
down a similar Indiana statute ** and 
the Florida Supreme Court did like- 
wise with a comparable Florida stat- 
ute,’® despite the forthright suggestion 
of the attorney general that the 
“Supreme Court of the United States, 
by its decision in the Wisconsin case, 
may have grievously erred.” 

In this shifty sea, the Landrum 
Griffin Act ?* was launched and enacted. 
It, however, offered no additional shel- 
strike-driven utilities or their 
failed to extend the 
national emergency provisions of the 
Taft-Hartley Act so as to include re 
lief from strikes threatening localized 
health and Effective as of 
November did 
amend the Taft-Hartley Law of 1947 
to permit state courts and labor agen 
which the 
Board de 


ter for 
employees. It 


welfare. 
13, 1959, 


Congress 


cies to act in cases over 
National Labor 


clines to 


Relations 
exercise its jurisdiction.! 
However, the current jurisdictional 
tests ?® established by the National 
Labor Relations Board leave relatively 
few public utilities outside its orbit. 
Furthermore, the National Labor Re- 
lations Board cannot act to prevent or 
unless an unfair 


terminate a strike 


labor practice is involved. 


Case for State Action 


While it is generally conceded that 
collective functions best 


when it is free, and untrammelled by 


bargaining 
compulsory arbitration, a good case 
can be made for the right of the pub 
lic to impose conditions or restrictions 
upon the right to strike in public 
utilities operating in areas affecting 
the public health and safety."" Pro- 


"Grand Rapids City Coach Lines v. Howlett, 


29 LC 4 69,661, 137 F 
1955) 

® Marshall v 
1951). 

* Lee, Florida Ex. Rel. v. Henderson, 21 L( 
{ 66,849 (Fla., 1952), aff'd, 23 LC % 67,584, 65 
S. 2d 22 (Fla., 1953) 
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Supp. 667 (DC Mich.. 


Schriker, 20 LC § 66,372 (Ind.. 


ponents of legislation of this character 
believe :t a shocking and grave dan- 
ger to society to have factories, hos- 
pitals, homes and schools in a local 
area or region without electricity, gas 
because of a strike-bound 
Strikes and work stop- 


or water 
public utility. 
pages appear from time to time with 
dramatic and sometimes devastating 
results. With a feverish hunt for in- 
creased productivity in our economy, 
the greater dependency of the public 
for fuel and 
demand for 


and 
power, and the 
water, there is a need for another look 


long 


on electricity gas 


rising 
at whether our can 
tolerate the growing dangers to public 
health and safety by the interruption 
of essential public services without 


economy 


providing for some sensible and effec 
tive catalyst. 

While the lack of public transpor- 
tation ordinarily not threaten 
public health or safety, the pandemo- 
nium this past year in Boston and 
New York City as a result of strikes 
in their transportation systems indi- 
cate the great inconvenience and dan- 
Boston, 


does 


ger that can be caused. In 
the strike was caused by some insuf- 
ferable pique on the part of one man 
who was asked to work overtime for 
ten or 15 minutes. The problem be 
comes cataclysmic when a work stop- 
page directly threatens health and 
safety by interfering with the supply 
water, gas and 


and distribution of 


electric Is it a sufficient an- 


swer to this growing problem to say 


pe wer. 


that ours is a free enterprise econ- 
omy; that public utilities, although 
regulated as to rates and the services 
they offer since they are clothed with 


a public interest, can remain immo- 


“ | abor-Management Reporting and Dis- 
closure Act of 1959, 29 USC Sec. 401 
™ Title VII, Sec. 701(a), 29 USC Sec. 164. 
“ NLRB Release, R-576, October 2, 1958. 
™ See, 23 Temple University Law Quarterly 


221, at p. 226. 
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bilized indefinitely when beset by a 
work stoppage ? the 
that the public clearly needs more 
effective safeguards than the whimsi 
cal and frequently ineffective 
restraint of unions and 
operating a particular utility ? 


Or is answer 


self- 
management 


Historically and traditionally, the 
state governments have been vested 
with the protection of the public health 
and safety under their general police 
powers. Thus, the Supreme Court of 
the United States has held that state 
action outlawing 
and intermittent 
and state regulation and prohibition 


“sit-down”’ strikes,'® 


19 


work stoppages 
of mass picketing and violence are 
valid exercises of the states’ inherent 
police powers.*° 

It is clear that the federal govern- 
ment regulate 
labor disputes in public utilities, al- 
though the utility 


can, if it so desires, 
is predominantly 
In the past, how- 
shown much 


local in character. 
the have 
greater concern about labor disputes 
with public utilities than the federal 
government, and a far greater willing- 


ever, states 


ness to act; and such disputes have 


been numerous. 


States have a greater facility to 
deal with a threatened or actual work 
stoppage affecting a public utility than 

*NLRB v 
tion, 1 LC § 
627 (1939) 

” International Union UAW, Local 232 7 
Wisconsin Employment Relations Board, 16 
LC 7 64,992, 336 U. S. 245, 93 L. Ed. 651 
(1949) 

* Ailen-Bradley Local No 


Fansteel 
17,042, 306 U. S 


Metallurgical Corpora 
240, 83 L. Ed 


1111 v. Wiscon 
Relations Board, 5 LC 
740, 86 L. Ed. 1154 (1942) 

* There were reported to the United States 
Bureau of Labor Statistics, with the possi 
bility that some were not, 233 work 
pages in public utilities involving six or 
more workers for the year 1959 involving 
nearly 2 million This in- 
transportation and communications. 
Monthly Labor Review 613 (June, 
In 1958, there were a slightly larger 
strikes larger number of 


sm Employment 
€ 51,135, 315 U. S 


stop- 


idle man-days 
cluded 
See, &3 
1960) 

number of 


Public Utilities 


with a 


mechanism for voluntary 


In the 
first place, they are closer to local 
conditions thus have a better 
understanding of the emotional atti 
tudes and the psychological climate 
surrounding the labor dispute. Sec 
ondly, this is not an area in which the 
National Labor 
particularly well equipped to operate. 
The Board’s authority is derived from 
statute makes no 
mention of the special problems of 
The 


laboratories for 


does the federal government. 


and 


Relations Board is 


a_ federal which 


serve as 


testing 


public utilities. states 
much better 
progressive labor measures, and their 
legislation is much more in keeping 
with the American concept of states’ 
rights, of allowing the states to regu- 
late local problems directly affecting 
the health and welfare of 
tants.** States can 
effectively the urgency or lack of ur- 


its inhabt 
understand more 
gency of a given situation and because 
of their smaller structure be able to 
act more expeditiously. Furthermore, 
their position is such that they can 
readily determine whether there is a 
threat to the public health and safety 
and whether their police 
power ought to be exercised The 
37-day strike in 1956 of the Baltimore 


general 


Transit Company provides an excel 
lent illustration of this. After every 


settlement 


idle man-days. See, United States Depart- 
ment of Labor, Bulletin No. 1258, Analysis 
f Work Stoppag 1958 It should be 
noted that one of the followed 
the report of an created 
Labor 


strikes 
emergency board 
under the provisions of the 
Act. This was a dispute between the Inter 
Brotherhood of and the 


A oe ncy 


Board’s 


Railway 


Teamsters 
The 


recommendations, 


national 


Railway Express Teamsters 


rejected the and 


cities for nearly three 
months, idling 7,000 See, 
United States Department of Labor, Bulle 
tin, No. 1234, Analysis of Work Stoppages, 
1957, p 3 


22 


* See, 


struck in seven large 


about workers 


William 
Regu- 
Practices.” 38 Boston 
554-570 (Fall, 1958) 


article by Professor 
Schwartz, “The 
Unfair Labor 
Lau Revieu 


Penumbra of State 
lation of 


University 


391 





of the strike had been exhausted by 
the City of Baltimore, the State of 
Maryland, and the Federal Mediation 
and Conciliation Service, the Mary 
land legislature speedily enacted leg 
islation to curb the interruption of 
essential public service. 

\n analysis of the legislation en 
acted by the states in connection with 
public utility labor disputes reveals 
a variety of approaches. Some of 
them, as the Wisconsin statute, were 
comprehensive conciliation and com 
pulsory arbitration codes. (See foot 
note 6.) Others, 
Missouri statute, were strictly emergency 


however, as the 
measures resting squarely 
power of the 
States Supreme 
Court the Wisconsin 
statute, it the opportunity 
this past year to forthrightly construe 


stop gap 
on the 


W hile 


pol e state. 
the United 
struck 


avoided 


dow n 


the constitutionality of the Missouri 
emergency seizure statute.** There is 
good reason to believe that a care 
fully drawn statute authorizing state 
intervention, through an exercise of 
its police power in an emergency sit 
uation which threatens personal safety 
or property, would not offend the fed 
eral constitution. 

\fter the Wisconsin 
\rbitration Code 
1951, Massachusetts appointed a com 


Compulsory 


was struck down in 


mission headed by the late Professor 
Slichter to careful 


and comprehensive study of industrial 


Sumner make a 
relations problems in Massachusetts. 
\s a result of that study, the Massa 
chusetts legislature amended in 1954 
its statute authorizing state interven 
tion in cases of public utility labor 
disputes.** Professor Slichter empha 
sized the importance of encouraging 
supplemented 


collective bargaining, 


by mediation and voluntary arbitra 


tion, as the process to be relied on for 


Atom 
€ 66,135, 361 
majority 


Loca 6, Ot, Chemical, and 
Workers Missouri, 39 LC 
U. S. 363 (1960). The 
on the ground of mootness 
indicated that the 


dismissed 
the case Justice 


Black’s 
392 


dissent strongly 


the settlement of industrial disputes. 
Danger to the “public health and 
safety’’ was the general standard for 
The classes of 
specifically 


coverage by his law. 
disputes affected were 
designated in the law as those involv- 
ing the production or distribution of 
“food, fuel, water, electric light and 
power, gas and hospital and medical 
\n interruption of other 
as street, rail 
way or tele 
phone service, would disrupt production 


services.” 
types of services, such 
bus transportation or 
and cause inconvenience and economik 
loss far beyond strikes and lockouts 
other Neverthe 
they would not jeopardize the 
public health 


therefore not covered. 


of most industries. 


] 


iCSS, 
and safety and were 

\pparently under the belief that a 
statute providing for state interven 
tion in public utility disputes could 
avoid the pitfall of federal pre-emption 
by careful drafting, the Maryland leg 
islature, as already indicated in this 
article, hurriedly enacted legislation 
in 1956 to halt a long strike of 2,000 
employees of the Baltimore Transit 
It provided for seizure ot 
a publi the 
effort to avoid interruption of an es 
Under the act, 
a 15-day 


Company. 
utility by state in an 
sential public service. 
state seizure is followed by 
mediation which 
extended to 60 days, if the parties so 


period of may be 


elect. If mediation fails, the dispute 
board of arbitration 
final 


is referred to a 


empowered to make a decision. 


States which enacted state seizure 
legislation in case of a strike or threat 
a public utility, 
the general 


The Mis 


Statutes, 


of a strike involving 
built it upon 
police powers of the state. 

such 


squarely 
sourl statute is one of 
and through the years it has managed 
to breathe, live and operate effectively. 
It withstood the test of constitution 


having some doubts 


iding in Ama 


present court may be 


as to the wisdom of the he 
mated v. WERB 


* Massachusetts Laws of 1954, Ch. 557 
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ality on the state level prior to ** and 
after ** the Supreme Court decision in 
the Amalgamated case. The statute 
appears to be a logical and effective 
use of the police power of the state; 
and state regulation drawn upon this 
pattern should be able to stand the 
test of constitutionality. 
with the doctrine of federal 


Besides the 
collision 
pre-emption, one of the major objec- 
tions the Supreme Court has to the 
Wisconsin statute that it 
“not emergency legislation but a com- 


was was 
prehensive code for settlement of labor 
disputes between public utility em- 
ployers and employees, and that the 
invoking of the Act does not necessi- 
tate the existence of an emergency.” 
Furthermore, it noted that the act 
had been applied indiscriminately to 
national and local strikes alike, none 
of which could not be properly classi 
fied as “emergencies.” 
The Missouri statute, 
known as the King-Thompson Act,” 
authorized the governor to seize and 
operate a public utility affected by a 


commonly 


work stoppage when, in his cpinion, 
the failure to furnish service wiil en 
danger the public interest, health and 
welfare. In cases where the parties 
were unable to reach an executed 
agreement on or before the termina 
tion of an existing contract, it pro 
vides for a public hearing panel and 
recommendations by it to the governor. 


Should either the utility or its em 


ployees refuse to accept the recom- 
the f 
these utility operations would, in the 


mendations, and suspension of 
opinion of the governor, threaten “the 
public interest, health and welfare,” 
then the authorized to 


take immediate possession of the util- 


governor is 


ity for use and operation by the state. 
The the the 
utility to the owners as soon as prac 


act requires return of 


State Board of Media 
244 S. W. 2d 


* Missouri Ex Rel 
tion v. Pigg, 20 LC ¥ 66,647, 
75 (S. Ct. Mo., 1951) 


Public Utilities 


the settlement of the 
labor dispute. The lifeblood of the 
the provision making it 
strike after a plant has 


ticable after 


statute is 
unlawful to 
been taken over by the state. 

The Missouri statute, however, 
faced its most serious test in State of 
Missouri v. Local 8-6, Oil, Chemical, 
and Atomic Workers, decided by the 
state court in 1956 
of the case lies not only in the legal 


The importance 


principles enunciated and the distinc 
tion made by the Supreme Court of 
Missouri between the Missouri act 
the Wisconsin act, but also be 
the facts of the case point up 
this type 


and 
cause 
the pragmatic importance of 
of legislation. In that 
Gas Company, a public utility selling 


case, I aclede 
natural gas in metropolitan Sc. Louis, 
was unable to reach a renewal agree 
its employees when its 


ment with 


existing labor contract expired in 
June, 1956 
utility and five days later the gover 
nor, believing that “the public inter 
est, health welfare” were in 
jeopardy, seized the utility for oper 
The 
the 
and upon application of 
State, the the 
The day after the injunction award, 
the Shortly, 
thereafter, a new labor agreement was 
the ended. On 
appeal by the union, the 
Court of Missouri was urged by amici 


Its employees struck the 


and 
strike con 
Missouri 
the 
strike 


ation by the state. 
tinued in violation of 
Statute 
court enjoined 


strike was terminated 


signed and seizure 


Supreme 


curiae to dismiss the appeal on the 
ground that it was moot. Ina unani- 
mous Opinion, the court refused to do 
another action, 


so because growing 


out of the same set of facts (suit for 
monetary penalties for breach of the 
against the 


utili 


injunction) was pending 
unions and because seizures of 
ties in similar situations were likely 


to recur. 


35 Lt 
Mo., 1958) 
* Revise 


1949 


71,847, 317 S 


d Statutes 





Testimony showed that Laclede was 
the only utility distributing gas in the 
area. Practically all of the hospitals 
in the Louis area gas for 
sterilization, hot water heating, cook- 
Large hous 


St. used 
ing and space heating. 
ing projects, doctors and schools were 
numbered among the company’s 
364.000 customers. During the first 
10 days of the strike, the company 
received 13,000 calls that service had 
failed or that gas was leaking in the 
streets. Practically all the areas in 
the county were denied gas service 
due to the closing of shut-off valves by 
unauthorized persons and the injec- 
tion of water into the gas mains. Gas 
also escaped into the sewer system 
and caused fires. Pressure controls 
were tampered with, creating a poten- 
tially dangerous situation any time a 
gas appliance was turned on. The 
Missouri Supreme Court concluded 
that “there was a serious and alarm- 
ing interruption of utility service and 
the public interest, health and safety 


were jeopardized.” 


The Supreme Court of Missouri 
noted that strike which jeopar 
dized the public health, safety and 


interest was not a protected activity 


any 


under the Labor Management Rela 
tions Act of 1947 (Taft-Hartley Act), 
for Section 1(b) of the act, 29 US( 
Section 141(b) provides: 


“Industrial strife which interferes 
with the normal flow of commerce... 
can be avoided or susbtantially mini 
and 


mized if employers, employees, 


labor each recognize 
under 
rights in their 
other, and above all re 
law that neither party has any right in 
its relations with any other to engage in 


organizations 


law one another's legitimate 


relations with each 


under 


ognize 


acts or practices which jeopardize the 
public health, safety, or interest.” (Ital 


ics supplied. ) 


* State of Misso il, Chemi 


cal, and Atomic Worke d at footnote 23 
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The court construed “under law” 
as including state as well as federal 
laws, for historically the states have 
been vested with the protection of the 
public health, safety and interest under 


their general police powers. 


The court declared that the right to 
strike is not an unqualified right. 
Furthermore, the King-Thompson Act 
does not abolish the right of public 
utility employees to strike, but only 
subordinates the right to the public 
interest. The Missouri statute is 
strictly emergency legislation, which 
does not render a strike unlawful until 
the governor has determined that the 
public interest, health and welfare is 
threatened and has seized the prop 
Thus, the King-Thompson Act 

be termed a comprehensive 
of labor dis- 


erty. 

cannot 
code for the settlement 
putes in public utilities as was the 
Wisconsin statute. Finally, the court 
found that an 

traceabie to the 
render this a ‘‘peaceful” strike. 
ful’ 
violence but also the absence of any 
unlawful act. Since the strike jeop 
ardized the public health, welfare and 
interest, it was unlawful, therefore not 


violence 
did not 


“*Peace- 


absence of 
defendants 


implies not only the absence of 


“peaceful,” and as such subject to 
regulation under the police powers of 


the state. 


While the Supreme Court of the 
United States granted certiorari to the 
union’s appeal, its decision this past 
year avoided the question of the con- 
stitutionality of the Missouri statute 
on the ground that the case was moot. 
In an opinion written by Mr. Justice 
Stewart,** the Court refused to agree 
that the pendency of litigation con- 
cerning penalties to be imposed for 
the violation of the King-Thompson 
\ct gave life to the appeal. In a foot- 

draw so 


note, the Court went on ti 


fine a distinction between the Amal- 
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gamated Motor Coach Employees case 
of 1951 (where the strike had 
been settled and a new contract signed) 
and the Missouri case that we strongly 
suspect that the majority would not 
have extended the principles of the 
Amalgamated the Missouri 
statute. This belief is further 
firmed by the following statement in 
the dissenting opinion of Justice Black: 
“The wrongfulness in holding the 
case moot is emphasized by our belief 
that the state court was plainly without 


also 


case to 


con- 


any jurisdiction over this controversy 
unless the Court wants to overrule 
Motor Coach Employees v. Wiscon- 
sin Board, and adopt the views of 
the three dissenters in that 
Thus the Missouri statute was allowed 
to stand, and the probability is that 
the doctrine of federal pre-emption 
will see limited application in public 
utility labor disputes. 


case.’ 


The Missouri-type seizure statute 
has advantages over the unconstitu 
tional Wisconsin compulsory arbitra- 
type of statute beyond the 
probability of constitutionality. The 
seizure statute is strictly emergency 
legislation and does not promote fixed 
Compulsory 


tion 


arbitration standards. 
arbitration has a tendency to discour- 
age collective bargaining while sei- 
zure has a tendency to promote it. 
Experience with compulsory arbitra- 
tion statutes has shown that arbitra- 
tors are usually guided by previous 
arbitration decisions in a particular 
industry. If labor or management feel 
that 
through compulsory arbitration, then 


they can secure an advantage 
arbitration tends to subvert collective 
bargaining. However, state seizure, 
in addition to insuring an uninter- 
rupted flow of essential services to the 


public, has a tendency to encourage 


Wages and 


collective bargaining. 

* Edward Sussna, “State Intervention in 
Public tility Labor-Management Rela- 
tions,” 9 Lapor Law Journavt 35 (January, 
1958) 


Public Utilities 


Lab« or 
are 


working conditions are frozen. 


is unhappy and, since outsiders 
operating the utility, management is 
also unhappy. Strong pressures are 
thus exerted on both employees and 
employers to negotiate their differ 
the time, the 


being deprived of its 


ences, while at same 
public is not 


public utility service. 


Conclusion 

In view of the Missouri cases ana 
lyzed here, the study of the Slichter 
commission and the Maryland experi 
ence, I cannot with the 
clusion reached by Professor Sussna *° 


agree con- 
that on the basis of the experience of 
certain of the states with their public 
utility labor laws, “there is no reason 
to believe that the states can on their 
own make significant contributions to 
labor-management harmony in _ the 
utilities.” Nor can I agree with him 
that if major utility strikes are to be 
prevented, the national government 
appropriate legis 
and historically, 


will have to enact 
lation. 
the proper place for this type of leg- 
islation is with the state. 


Practically 


The probability is that seizure leg- 
islation of the type enacted by Mis- 
souri is sound and constitutional. 
Maryland has broadened its coverage 
by including transit companies. Pro- 
fessor Slichter felt that an interrup 
tion of service would not jeopardize 
the public interest and safety and did 


Nor is 


statutes of 


include it in his statute. 
the 


Where a seizure statute 


not 
it included in seizure 
other states. 
is restricted to a utility whose service 
is essential to the public health and 
safety, it should not conflict with the 
Labor Management Relations Act and 
its amendments nor the federal pre 
emption doctrine. Under the principle 
of U. S. v. United Mine Workers,” a 


°12 LC 451,239, 


330 U. S. 258 (1947) 





state which has seized a public utility 
and has become the employer should 
have the right to operate it free from 
a strike by its employees. Further- 
more, the Labor Management 
tions Act specifically excludes from 
its operation the employees of “any 
state or political thereof.” 
Once a public utility is seized because 


Rela- 


division 


the public interest or safety is jeopar- 
dized, the sovereign state thereupon 
operates the utility in the capacity of 
the employer. Its employees, under 
such circumstances, are not bound by 
the provisions of the federal labor law. 


In the drafting of a proper seizure 
statute, care should be taken so that 


it will not provide for a seizure in the 


every work 
should 


case ot 
utility. It 
only in an emergency and when the 
work stoppage will result in the fai- 
ure to continue the operation of the 
utility, and thereby threaten the public 
interest, health and welfare. In other 


stoppage at a 
permit a seizure 


words, a seizure is not required in 
every work stoppage of a public util 
ity. A strike of clerical and account 


ing employees would not necessarily 
interrupt service to the public. It 
must first be determined that the work 
stoppage will result in the interrup- 
tion of service to the public and sec- 
ondly, if it does, that the interruption 
will affect the public health and safety. 
The statute should be restricted to 
specific utilities. It is suggested that 
it be limited to businesses producing, 
distributing or selling electric light or 
gas, steam, water or 
sewer services. Such a statute should 
not conflict with the federal labor law. 
Furthermore, the statute should not 
attempt to deal with national emer- 
gencies or provide inter- 
vention except in local 
emergencies jeopardizing the public in- 
In each instance, the 


power, heat, 


for state 


cases of 


terest and safety. 
seizure should be predicated upon a 
valid exercise of state police power 
and the recognition of the paramount 
public interest. Such a statute should 
be an effective and constitutional rem- 
edy for states plagued by strikes in 
local but vital public utilities. 


[The End] 


NLRB DELEGATES BROAD DECISION-MAKING POWERS AND 
DUTIES TO REGIONAL DIRECTORS IN ELECTION CASES 


The NLRB 


announced that it is delegating to its 28 regional 


directors broad decision-making powers and duties in processing em- 


ployee representation election cases. 


These powers have previously 


been exercised only by the five-member Board in Washington. 


The delegation, made possible by the 1959 amendments to the 
The delegat le | ble by the 1959 amendments to th 


Labor Management Relations Act, will become effective May 15, 1961. 

For any representation petition filed on and after that date, the 
Board's regional directors will have authority to decide whether a 
question of representation exists, to determine the appropriate collec- 
tive bargaining unit, to direct an election to establish whether the 
employees wish to be represented by a particular labor union for 
collective bargaining, and to certify the union as bargaining agent if 
it wins the election. 

The Board's delegation order covers not only employee petitions 
to select collective bargaining representatives, but also employer peti- 
petitions to decertify 


tions questioning representation, employee 


unions and petitions to rescind union security authorizations. 
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Secondary Boycotts 
in the United States Since 1947 


By PAUL A. BRINKER and WILLIAM E. CULLISON 





This article analyzes secondary boycott cases arising under Taft-Hartley's 
Section 8(b)(4)(A) from 1947 to 1958, and evaluates the tightening re- 
strictions on secondary boycotts in light of a study of NLRB secondary 
boycott cases. The authors are from The University of Oklahoma: Paul A. 
Brinker, professor of economics and William E. Cullison, a graduate assistant. 





YECONDARY BOYCOTTS"? have presented problems in labor 
relations for a number of years. As early as 1901 in England, in 
Quinn v. Leathem,? a labor union was found guilty of violating common 
law when it threatened to strike the customer of an employer the 
union was attempting to organize. The employer had agreed to pay 
the dues of his regular employees to join the union, but the union 
wished to substitute its own members for the employer’s regular em 
ployees. In the United States, some state courts held that a secondary 
boycott was a violation of the common law, whereas others held that 
it was legal. Secondary boycotts were outlawed by legal decisions 
arising under the Sherman Anti-Trust Act of 1890. Later, labor felt 
that the Clayton Act exempted labor unions from the Sherman Act, 
but the Supreme Court still held that secondary boycotts were a viola- 
tion of the Sherman Act during the 1920's. Finally, labor received 
relief from the Sherman Act in 1941 when the Supreme Court in U. S$ 
v. Hutcheson * ruied that the Norris-La Guardia Act had amended the 
Clayton Act to exempt labor unions from prosecution under the anti 
trust laws. Only if labor unions combined with employers to monopo 
lize could they be found guilty of violating the Sherman Act. 
The legality of the secondary boycott was short-lived, for in 1947 
the Congress passed the Taft-Hartley Act, which outlawed certain 
types of secondary boycotts. Section 8(b) (4) of the act reads as follows: 


“It shall be an unfair labor practice for a labor organization or 
its agents— .. . to engage in, or to induce or encourage 
[the employees of any employer] to engage in, a strike or a [con 
certed| refusal in the course of . . . [their] employment to use, man 


*Secondary boycott has been defined as a concerted action by employees 


(or a union) not involved in the dispute, to refrain from handling, purchasing, 
using or working with the products of a struck plant or a plant declared unfair 
to labor. Also, concerted action to prevent other parties not directly involved in 
the dispute from handling the employer’s products or doing business with him 
7H. L. (1901) A. C. 495 
*312 U.S. 219 (1941). 
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Rulings issued under the Davis-Bacon 
Act will be made public in the 
future, Secretary of Labor Goldberg 
announced. Davis-Bacon and related 
statutes are applicable to minimum 
wages paid to laborers and me- 
chanics on public works contracts 
costing more than $2,000. 





ufacture, process, transport, or other- 
wise handle or work on any goods, 
articles, materials, or commodities or 
to perform any services; where 
an object thereof is 

“(A) forcing or requiring any em- 
ployer or self-employed person to 
cease using, selling, handling, 
transporting or otherwise dealing in 
the products of any other producer, 
processor or manufacturer, or to cease 


doing business with any other person. 


The purpose of this paper will be 
to analyze the cases arising under Sec- 
8(b)(4)(A) from 1947 to 1958. 
Since data is not available on cases 
settled informally in the regional offices 
of the National Labor Relations Board, 
this study will analyze only those for- 
to a hearing. 


tion 


mal which went 
The fact that 


informally means that only a minority 


cases 


most cases are settled 


of secondary boycott cases were ana 
lyzed here. One hundred cases in all 
were studied. These cases should not 
be considered as representative of the 
types of secondary boycotts engaged 
in, Section 8(b) (4) (a) presented many 
legal technicalities, and the number of 
cases going to a hearing were un 
questionably influenced by these tech- 
nicalities as well as by whether cer- 
deemed it advisable to 


tain unions 


engage in boycotts or not. 
The table at page 
number of secondary boycotts going 


399 shows the 


to a hearing from 1947 to 1958 a 
cording to the purpose of the boycott 


398 


and the unions involved. This table 
shows that 45 per cent of all secondary 
boycott cases involved the Interna- 
tional Brotherhood of Teamsters. Ex- 
actly one third of the cases were filed 
against the building trade unions, and 
all other unions combined were in- 
volved in only 22 per cent of the cases. 
The table also indicates that 42 per 
cent of all the cases had as their pur- 
pose organizational effort on the part 
of unions. Fourteen per cent were 
caused by jurisdictional disputes, and 
26 per cent were due to disputes be- 
tween management and labor where 
labor had already organized. A rather 
high percentage of boycotts (18 per 
cent) were used by unions in attempt- 
ing to obtain a union or closed shop. 
Most of the Teamster’s cases involved 
organizational disputes whereas the 
building trades boycotts were pre- 
dominantly either organizational dis 
putes or controversies over the union 
or closed shop. The two main pur 
poses of all the other unions’ boycotts 
were either to organize or to settle a 
conventional labor dispute over wages, 
hours and working conditiors. 
Another method of classifying these 
cases 1S by type of boycott. Forty 
two per cent of the cases involved the 
problem of common situs picketing, 
and over half of these cases were filed 
against building trades unions. Thirty 
two per cent of the cases involved the 
ambulatory or roving situs problem 
of which the Teamsters Union was 
involved in half. Hot 
clauses were involved in 30 per cent 
and the Teamsters union 
these 


over cargo 
of the cases, 
accounted for two thirds of 
cases. These cases add to more than 
100 per cent since some of them in- 
volved more than one type of boycott. 
For example, it is possible for a case 
to be both as a hot cargo 
case and at the same time involve am- 
bulatory picketing. 


classified 


In 1947, the Taft-Hartley prohibi 
tion against secondary boycotts still 
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Classification of Secondary Boycott Cases Mentioned in the 
Digest and Index of Decisions of the National Labor Relations Board * 





International 
Brotherhood 
of Teamsters, 
Chauffeurs and 
W arehouse- 


Type of Strike 


Organizational 
Jurisdictional 

Labor Dispute 

Union or Closed Shop 


Total 


I 


of America Trades 


4! 


nen Building 


Other Total 
42 
14 

é 26 

1: 18 


100 


10 


33 





* Source Data 


compiled from 100 secondary 


boycott cases taken from 


National Labor Relations Board, Decisions and Orders, United States Govern- 


ment Printing Office, Washington, D 


permitted nine types of secondary ac- 
tivity.* By 1959, eight of the nine 
types of permissible secondary activity 
had either been outlawed or restricted. 
The narrowing of permissible second- 
ary activity came about either through 
decisions of the National Labor Re 
lations Board after the advent of a 
majority of Eisenhower appointees in 
1954 or by the Landrum-Griffin Act. 
The only type of secondary activity 
that was left unchanged permitted 
unions to refuse to allow members to 
accept jobs from nonunion secondary 
employers. Since the Taft-Hartley 
Act only prohibited secondary boy- 
cotts in “the course of employment,” 
the Board held that refusal to supply 
workers occurred prior to the course 


of employment and was therefore 


these nine types of 
Segal, “Secondary 


* For analysis of 
activities, see Melvin J. 
,0ycott Loopholes,” 10 LABor LAw JourNAI 
175 (March, 1959). 

® Joliet Contractors Association, 99 NLRB 
1391 (1952), enf., 22 LC { 66,387, 202 F. 2d 
606 (CA-7, 1953), cert. den., 346 U. S. 824 
(1953) 


In later cases under somewhat dif- 
ferent circumstances, the Board held that a 


an 


refusal to supply workers was a violation of 
8(b)(4) even though the disputants did not 
stand in the proximate relation of employer 
and employees. In one of these cases, the 
Plumbers Union refused to supply workers 
to a contractor who had been installing pipe 
not threaded by members of the Plumbers 
for in their contract. The 
» supply all 


Union called 


] ] 
company looked 


as 
to the union t 


Secondary Boycotts 


Cc 


1947-1959 


legal.’ Such activity of unions can be 
effectively enforced only if the hiring 
is done through the union. The Lan- 
drum-Griffin Act permits prehiring 
agreements with labor unions in the 
building and construction industry. 
Thus it is now easier for labor unions 
in that industry to refuse to supply 
workers to secondary employers. 


Three of the nine permissible sec- 
ondary activities were restricted by 
decisions of a majority of Eisenhower 
appointees on the National Labor Re- 
lations Board since 1954. The Board 
had held that if both employers were 
allies, picketing was permissible. In 
the Empire State Express, Inc. case, a 
majority of the Board felt that since 
a partnership had stopped dispatching 
its labor, and contracted to make payments 
for health, welfare, pension and vacation 
funds for its employees in addition to con- 
tributing to a trust fund for the education 
of journeymen, pipe fitters and their ap 
The distinguishing feature be- 
case and the Joliet Contractors 
in Joliet the contractors whom 


prentices, 

this 
case was that 
the Glazier’s Union refused to supply workers 
were not agreement with the 
union covering terms and conditions of em- 
ployment nor was the union in any 
tractual manner obligated to supply workers 
The workers were not considered employees 
in the Joliet Contractors whereas they 
were in the Detroit Edison case (123 NLRB 
225 (1959)). 


tween 


parties to any 


con 


case 








Dr. Thomas Holland, professor of 
economics at George Washington 
University, has been named by Sec- 
retary of Labor Goldberg as chair- 
man of the new Missile Site Public 
Contracts Advisory Committee to 
study the question of application of 
the Davis-Bacon Act to work done at 
missile sites. Serving with him will 
be two New York City arbitrators, 
Lloyd Bailer and Peter Seitz. 





employees to another employer, the 
two were not allies. Member Mur- 
dock in his dissent held that since the 
partnership was still acting as an 
agent in providing local cartage for 
the 
partnership could be picketed. The 
First Circuit Court of Appeals in the 
J. G. Roy and Sons Company case’ 
restricted the ally doctrine even fur 


an interstate common carrier, 


ther by requiring that not only com 
mon ownership but common control 
would be required the two 
compani¢ s could be considered as allies. 


before 


\ second permissible secondary 
activity restricted by a majority of 
Eisenhower appointees of the National 
involved the 


Prior Board 


Labor Relations Board 
common situs doctrine. 
decisions had required that picketing 
at a common situs was permissible if 
the picketed employees were at work 
and if the signs clearly indicated that 
the dispute was with the primary em 
the Retail Fruit Dealers’ 
Association case,” a majority of the 


ployer. In 


Board found the union guilty of a 
secondary boycott, because the union 
had picketed seven of 11 entrances to 


a market containing about 64 retail 


* Truck Drivers and Helpers Local Union 
No. 728, International Brotherhood of Team 
sters, Chauffeurs, Warehousemen and Helpers 
of America, AFL-CIO and Empire State Ex 
press, Inc., 116 NLRB 615 (1956) 

"J. G. Roy and Sons Company NLRB 
34 LC § 71,249, 251 F. 2d 777 (CA-1, 1958), 
rev'g, 118 NLRB 286 (1957) 

* Retail Fruit and Vegetable 

ycal 1017, and Retail Grocery ( 


Clerks’ Union, 
‘lerks’ Union, 


shops. The fact that the union was 
picketing the owner of the market, 
who had some shops in the market 
made no difference to the majority. 
The majority reiterated the dictum 
that the picketing should minimize 
the impact on neutral employees if 
this can be done without impairing 
the effectiveness of the picketing on 
the primary employees. This 
reversed Kyan Construction Corpora- 
tion ® and Crump, Incorporated.’® In the 
Ryan case, the National Labor Rela- 
tions Board had held that it was per- 
missible to picket at the entrance of a 


case 


secondary emplover because the pick 
eting was directed against the owner 
of the plant, the primary employer. 
The picketing was permitted at the 
entire premises inciuding a gate that 
was used only by the employees of 
the secondary employer. A majority 
of the Board in a later 1 held 
that the union could not picket a serv- 
ice station that was not in operation 


case 


but was being rebuilt by a construc- 
tion firm. The majority held that the 
picketing was directed essentially at 
employees, and therefore 
Mem 
main 


secondary 
violated Section 8(b)(4)(A). 
ber Murdock, in 
tained that the picketing was done 
at the primary site of the employer 
should be legal. 


dissenting, 


and therefore 

\ third permissible secondary ac- 
tivity majority of 
Eisenhower appointees to the Na 
tional Labor Relations Board involved 
Even 


restricted by a 


the ambulatory situs doctrine. 
before the advent of a majority of 
appointees, permissible 


had 


Eisenhower 
ambulatory picketing been se- 
Local 648, Retail Clerks International As- 
sociation, AFL-CIO (Crystal Palace Market) 
and Retail Fruit Dealers’ Association of San 
Francisco, Inc., 116 NLRB 856 (1956) 
*85 NLRB 417 (1949) 
"112 NLRB 311 (1955). 
" Local 618, Automotive, Petroleum and Al- 
lied Industries Employees Union, AFL-CIO 
and Incorporated Oil Company, 116 NLRB 
1844 (1956) 
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verely restricted. In the Washington 
Coca Cola Bottling Works case,’* the 
Board maintained that ambulatory 
picketing would be permitted only if 
it could be shown that the primary 
employer had no permanent place of 
business. The Board later maintained 
that a union may not picket a ship in 
dry dock for repairs if the purpose of 
the picketing was to induce secondary 
employees not to engage in the proper 
The fact that no nonsuper 
visory employees were aboard the 
vessel indicated to the majority that 
the picketing was for secondary pur- 
poses and thus illegal. Member Jen- 
kins, on the other hand, pointed out 
that several of the crewmen had gone 
out on strike and that even though no 
employees were present, a union had 


repairs.’ 


a right to publicize the facts of a labor 
dispute at the only place a ship could 
be picketed. He maintained that the 
picketing was primary and thus legal 
even though a neutral employer may 
be subject to an incidental interfer 
ence with his business. 


Of the nine permissible types of 
secondary activity in 1947, four of 
them were limited by Eisenhower 
majority Board decisions and the Lan 
drum-Griffin Act of 1959. In the As 
sociated Wholesale Grocery of Dallas, 
Inc. case,'* a union was found guilty of 
engaging in a secondary boycott even 
the picket were ad 
dressed to the “Public and 
Owners Only-Not Directed to Sup 


though signs 


Store 


pliers or Employees of This Store.” 
Also the picketing occurred only at 
store entrances and not at delivery en 
The union had failed to or 


trances. 
ganize a wholesale grocery, and picketed 
which bought 


The majority 


retail groceries 


the 


the 


from wholesaler. 


(1953), enf., 27 LC 
™ 69,023, 220 F. 2d 380 (CA of DC, 1955). 
International Union of North 
and Gulf District and Salt 
NLRB 1638 


7107 NLRB 299 

Seafarers’ 
America, Atlant 
Dome Production Company, 119 


(1958) 


Secondary Boycotts 


of the Board held that the object of 
the picketing was to force a cessation 
of business between the retailers and 
the wholesaler through inducing em- 
ployees of neutral employers to re- 
fuse to handle merchandise, an illegal 
secondary boycott. Member Murdock 
that the 
outlawed 


in dissenting, pointed out 
Taft-Hartley Act had not 
consumption boycotts, and that the 
indicated that 
consumers 


picket signs clearly 
they were appealing to 
only. The Landrum-Griffin Act wrote 
the majority decision into law by pro 
viding that truthfully the 
public and consumers was legal only 
if the publicity have an 
effect of inducing any individual em 


advising 


“does not 
ployed by any person other than the 
primary employer to refuse to pick 
up, deliver, or transport any goods, or 
not to perform any services, at the 
establishment of the 
gaged in such distribution.”’ 


x« 


employer en 


soth Eisenhower appointees to the 
National Labor 
the Landrum-Griffin 
the hot 
key pre-Eisenhower case, the Con 
ways Express case,” the 
that a hot cargo clause was not illegal 
per se and that under such a contract 
a union could persuade employees not 


Relations Board and 


\ct 


clauses In a 


restricted 
use of 


cargo 


Board ruled 


to handle such goods. \n Eisen 
hower Board majority held that while 
hot cargo clauses themselves were not 
illegal, any direct appeal to workers 
to enforce such a clause was illegal 
\ majority of the Supreme Court sup 
ported the decision although the dis 
senters on the Supreme Court claimed 
that the decision was capricious since 
a boycott was legal if the employer 
agreed to abide by it but was illegal 
if the employer reneged on the con 


“118 NLRB 1251 (1957) 
"87 NLRB 972 (1949), aff’ nom., 
Rabouin, d. b. a. Conway's | VLRB, 
21 LC § 66,836, 195 F. 2d 906 (CA-2 1] 


rpress % 


1952) 








Payments made to designated em- 
ployees, under a collective bargain- 
ing agreement which guarantees 
union members with seniority a total 
number of hours pay per year, re- 
gardiess of layoffs, are wages for 
employment tax purposes and are 
subject to withholding and Social 
Security taxes. 





tract. The Landrum-Griffin Act went 
even further by completely outlawing 
hot cargo clauses except in the con- 
struction and apparel and clothing 
industries. 

30th Eisenhower Board appointees 
and the Landrum-Griffin Act restricted 
nonconcerted activities of a secondary 
nature. The Board had held that 
approaching a single employee to stop 
secondary work was permissible since 
the only prohibited “concerted 
refusals” to work." 
the Board maintained that a remark 
to one individual was illegal since it 
could reasonably be expected this re 
transmitted to other 


law 
In a later case,?’ 


would be 
workers to 


mark 
union engage in a sec 
ondary boycott. Member Murdock 
dissented from this opinion. The 
Landrum-Griffin Act went further by 
prohibiting a labor union from en 
couraging “any individual” from en 
gaging in secondary activity. 

Both the 
pointees and the Landrum-Griffin Act 


Eisenhower Board ap 
restricted the use of secondary boy 
cotts by changes in definitions and 
coverage of workers affected by the 
law. Prior to 1957, the Board had 
permitted secondary boycotts of school 
boards and other government agencies 
on the ground that such organizations 
were not 
the act. In 1957, the Board reversed 


“employers” covered under 


“ Local 450, International Umion of Operat 


AFL-CIO and Industrial Paint- 
117 NLRB 1310 (1957) 
Brotherhood of Car 
AFL-CIO 
117 NLRB 


ing Engineers 
ers and Sandblasters, 

" Tocal 1016, United 
penters and Joiners of America 
and Booher Lumber Company, Inc 
1739 (1957) 


402 


itself by holding that such secondary 
boycotts were illegal since these agen- 
cies were “persons” subject to the 
protection of the act.** The Landrum- 
Griffin Act further restricted the use 
of the secondary boycott in several 
industries. The National 
lations Board had held that employees 
of municipalities and railroads could 
be induced to refuse to handle goods 
from a primary employer since these 
employees were not covered under 
the National Labor Relations Act. 
The Landrum-Griffin Act, however, 
prohibits secondary activity of “any 
individual employed by any person 


Labor Re- 


engaged in commerce or in an in 
dustry affecting commerce.” Thus 
the secondary boycott prohibitions 
have been broadened to include groups 
who were formerly permitted to en 
gage in secondary boycotts. 

Another permissible secondary ac 
tivity was restricted by the Landrum 
Griffin Act. Under the Taft-Hartley 
\ct, unions were permitted to influ 
ence secondary employers from deal- 
ing with a primary employer with 
whom the union had a dispute. The 
legal prohibition was against influ 
encing secondary employees rather 
The Lan 
“any per 
secondary 


than secondary employers. 
drum-Griffin Act prohibits 
from engaging in 
activities, and thus unions 
longer approach secondary employers. 


it~ 
may no 
In summary, of nine permissible 
secondary activities in 1947, only one 
has remained the per 
missibility of refusing to supply workers 
But 
interprets 


unchanged 
to secondary employers. even 
here the Board narrowly 
the rights of unions. Three other sec- 
ondary activities have been restricted 


by changing decisions of the National 


313 Internati: mal Br th- 
AFL-CIO and 
NLRB 437 
254 | 


* Local Union No 
Electrical Workers, 
‘company, 117 
q 71,447, 


erhood of 
Furness ectric ( 
nt. granted, 34 LC 


(1957). « 
2d 221 (CA-3 


1958) 
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Labor Relations Board since the ad- 
vent of a majority of Eisenhower ap- 
pointees in 1954. The “ally” doctrine 
was restricted, along with further 
limitations of common situs and am- 
bulatory situs. Four permissible types 
of secondary activity in 1947 were re- 
stricted both by Board decisions and 
the Landrum-Griffin Act. These in- 
volved the permissibility of consumers’ 
boycotts; hot cargo clauses; restric- 
tions on approaching individuals; and 
prohibiting secondary activities among 
employees in government, railroads 
and other groups that had formerly 
Finally, the Landrum- 
prohibited approaching 


legal. 
Act 


secondary employers as well as sec 


been 
Griffin 


ondary employees. 

The remaining part of this paper 
will attempt to evaluate the tighten- 
ing restrictions on secondary boycotts 
in the light of a study of 100 National 
Labor Relations Board secondary boy- 
cott cases filed since 1947. 

Some Congressmen and students of 
the secondary boycott maintain that 
further restrictions of the secondary 
boycott called for after 1947. 
Senator Carl Curtis, for example, put 


were 


the case against the secondary boy- 
cott quite dramatically: “Secondary 
boycotts and coercive picketing were 
the sawed-off shotguns and the black- 
jacks which were used with terrible 
effect by a group of 
hungry leaders.”*® On _ the 
hand, Andrew Biemiller, director of 
the Department of Legislation of the 
AFL-CIO, in the the 
Landrum-Griffin bill maintained that 
the secondary 
union activities were 
drastic that what is truly required is 


small power 


other 


hearings on 


prohibitions against 


“already so 


consideration of means to relay them.” * 


that 42 per 
boycotts since 1947 were 


The fact cent of the 


secondary 


Secondary Boycotts 


for organizational throws 
some light on the problem. Appar- 
ently the primary weapons of unions 
obtain union 


purp¢ ses 


were not sufficient to 


recognition. If a system of collective 
bargaining is to be preferred to indi 
vidual bargaining, then perhaps addi 
tional legal support should be pro 
vided to aid organization. A stronger 
argument can be made for permitting 
secondary boycotts if neutral em 
ployers are not hurt by the secondary 
A history of the 100 cases 
that the infliction of 
harm on secondary employers was 
cent of 


boycott. 
demonstrated 
negligible. Sixty two per 
the cases involved hot cargo clauses 
or roving situs picketing. In some 


employers willingly entered 


into hot cargo clauses because they 


cases, 


themselves were harmed by low wage 
nonunion competition. Furthermore, 
the neutral employer's business was 
not completely disrupted in roving 
situs cases. The secondary employers 
premises were picketed only when 
the struck employer’s trucks appeared. 
The advantages of hot cargo clauses 
were the Landrum 


Griffin Act by exempting the building 


recognized in 


and apparel and clothing industries. 
The fact that the exemption did not 
extend to the Teamster’s union was 
probably due to the bad reputation 
which that union has acquired in re 
cent years. 

In many instances, it has been found 
that the secondary employer is not 
this 


Relations 


particularly neutral. For rea- 


the National 
Board has adopted its “ally” doctrine 


son, iLabor 
The courts have narrowly interpreted 
this that both 
ownership and common control are 
the 


be considered 


doctrine, so common 


required before two companies 


could allies. If both 


companies are commonly owned, there 


Welfare 


January, February, 


86th Con 


and March 


Ist Sess., 


and Publ 
_ 1949) Dp 500 
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is some question that union activity 
directed at the secondary company is 
hurting a neutral rather than an inter- 
ested party. Similarly, in the con- 
struction industry, where contractors 
hire subcontractors, it may be finan 
cially beneficial to the contractor to 
hire low wage nonunion subcontract 
ing help. Here again, if the subcon 
tractor is picketed, at a common situs, 
it may be that the contractor who 1s 
hurt by the picketing is not entirely 
an innocent bystander in the dispute. 


Prohibitions against secondary boy 
cotts at the primary site results in an 
anomalous legal situation, particularly 
in the construction industry. If all 
the had 
one industrial union, concerted activ 
ity on the part of the union would be 
legal. If unions organized 
along craft lines were present, a strike 


workers been organized in 


several 


by one is restricted because of the 


secondary implications. Thus what 


is legal for an industrial union is 


illegal for craft unions. As a result 
of this anomaly, President Eisenhower 
in his message to Congress on Janu 
ary 23, 1958, that the 


secondary bovecott pro\ isions be amended 


recommended 


to permit union activities against sec 
ondary employers engaged on a con 
This recommendation 
included as a the 
Act. Bills have sub 


sequently been introduced into Con 


struction project. 


was not part of 


Landrum-Griffin 
gress along these lines, but have not 
passed. Our finding that 42 per cent 


of secondary bovcott cases since 1947 


have been common situs cases should 
lead to support for such bills. 

In summary, a history of secondary 
boycott cases since 1947 has shown 
that 42 per cent were for the purpose 
of organizing unions. If a system of 
collective bargaining is superior to in- 
dividual bargaining, as attested by 
the Congress when it passed the Na 
tional Labor Act in 1935, 
then perhaps labor unions should be 
permitted the use of weapons which 
support their organizational efforts. 
Particularly is this true if neutral em- 
not hurt in the 
Sixty two per cent of the cases studied 


Relations 


ployers are process. 
were either hot cargo or roving situs 
cases where generally the union ob 
jected only to the secondary employer 
dealing with the employer 
with whom the union had the dispute. 


primary 


In addition, it must be remembered 
that in many instances, the,;secondary 
employer is not neutral but is an ally 
of the primary employer. Lastly, 
some secondary boycotts are 
simply the 
organizations rather than one indus 
lorty two per cent of all 


involved 


illegal 


because unions are craft 


trial union 
bovcott 


cases 


secondary 
common situs cases. There are some 
ot the facts which were derived from 
secondary boycotts since 
should 


our study of 
1947. In our opinion, they 
lead to some easing of secondary boy 
cott 1947, however, 
Poard the Landrum- 
Griffin toward out 


restrictions. Since 


decisions and 
\ct 


lawing all secondary boycotts. 


[The End] 


have tended 


With the agreement of the House of Representatives to the conference report 


on S. 1, the area redevelopment bill, the measure is cleared for approval 
by the President. The conference version settled the dispute over financing 


with a compromise; the Secretary of the Treasury will raise the money 


through public debt transactions, as the Senate proposed, but the conferees 
adopted the House provision for a single fund rather than three distinct units. 
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The Earnings of Steelworkers 


in the Postwar Period 
By MORRIS A. HOROWITZ 





This is an analysis of what has happened to steelworkers’ earnings in the 
period following the war, in relation to earnings of workers in other in- 
dustries. Morris A. Horowitz is professor of economics and chairman of 
the department, Northeastern University, Boston, Massachusetts. Mr. 
Horowitz presented this paper as a memorandum to the United States 
Department of Labor for its preparation of the report, Collective Bargain- 
ing in the Basic Steel Industry. The opinions set forth in this article are 
those of the author and do not necessarily represent those of the 
Department of Labor nor those of the Bureau of Labor Statistics. 





~N RECENT YEARS there has been particular concern with the 
operation of the steel industry and its effects upon the rest of the 
economy. The steel industry has been charged with being the prin 
cipal cause of inflation and of our recessions; steel has been accused 
of raising prices without regard to market conditions, through a policy 
of administered prices; and the allegation has been made that the steel 
industry has made excessively large profits at the expense of the 
consumers. 

Steel is one of the most important industries of the American 
economy, and many of steel’s actions have repercussions among other 
industries. According to one study * the steel industry plays a uniquely 
strategic role in the price and wage structure of the economy. Since 
steel is an important input into many other industries, any price 
increase in steel ripples through the economy in the form of price 
increases, leading to higher prices in other industries. And steel wages 
are determined in key wage bargains, often setting the pattern for other 
industries, such as automobiles, metalworking, fabricating, aluminum 
and cement. 

The Eckstein and Fromm study goes on to indicate that if steel 
prices had behaved like the rest of the wholesale price index, the total 
rise from 1947 to 1958 would have been 14 points instead of the actual 
increase of 23 points; thus, the unusual behavior of steel accounted for 
40 per cent of the rise of the 11 years.* In the same vein, another 
study * offers an explanation for the relatively sharp rise in steel prices 


in the postwar period. Dunlop indicates that the method used to 


Otto Eckstein and Gary Fromm, “Steel and the Postwar Inflation,” Study 
Paper No. 2, Joint Economic Committee, Congress of the United States, No 
vember 6, 1959, p. 4 

? Otto Eckstein and Gary Fromm, study cited at footnote 1, at ] 

John T. Dunlop, “Policy Problems, Choices and Proposals,” 
Profits and Productivity, May, 1959, pp. 157-158 
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finance expensive new capacity in steel 
is the central feature of the inflation 
Steel management’s 
largely 
from internal sources has led it to set 


in steel prices. 
desire to finance expansion 


prices high enough to yield greater 
profits, but the resultant higher prof- 
its have stimulated larger wage in 
creases than would otherwise have taken 
place. This process, Dunlop concludes, 
could go on through endless rounds of 
price and wage increases. 

There has been special interest in 
the movement of wages in the steel 
industry during the postwar period for 
a number of reasons. The importance 
of the industry to the economy would, 
by itself, be a reason, in view of the 
public’s concern with what has been 
labeled “wage-push” inflation. In ad 
dition, however, most of the postwar 
settlements have not been arrived at 
peacefully, but have followed industry- 
wide strikes of varying durations. A 
third reason is the fairly widespread 
feeling that steel wage movements set 
the pattern for many other industries, 
and that the recent wage increases in 
steel have been unusually high and 
out of line with other industries. 

If steel wages have been rising at 
more rapid rate than 

industries, the term 

as applied to steel 


a significantly 
other 
“pattern-setter” 


wages in 


does not necessarily mean a close 


relationship between wage changes in 
other Per 
“wage leader’ would 


steel and in industries. 


haps the term 


be more accurate, describing both the 


timing of increases and the amount. 
Levinson * 


istics of postwar wage patterns. First, 


points out two character 


the general levels of wage settlements 
during the period 1946 to 1950 were 
very similar for a great majority of 
firms and industries; with few excep 
tions, manufacturing industries or com 
their product 


panies—regardless of 


‘Harold M. Levinson, “Postwar Move- 
ment of Prices and Wages in Manuf: 
ing Industries,” Study Paper No. 21, 


406 


market characteristics—followed similar 
patterns. 1951, however, sub 
stantial deviations developed. In the 
relatively competitive sectors of the 
economy, settlements fell far below 
the pattern; and in the more concen 
trated industries more diversification 


Since 


also developed. 

The focus of the present study is 
an analysis of what has happened to 
steelworkers’ earnings in the postwar 
period, in relation to earnings of work 
other industries. There 
various types of wage differentials, 
such as personal, interfirm, geographic, 
occupational and interindustry, which 


ers in are 


would be of interest, and a study of 
any one could serve a useful purpose. 
In this study, however, emphasis will 
lie with interindustry differentials, using 
basic steel as the focal point, and an 
attempt will be made to pinpoint the 
timing of differential changes and also 
the extent of change. While the em 
phasis will be on the postwar period, 
data on earlier periods will be presented 
such 


and where statistics 


will assist in understanding or explain- 


analyzed 


ing the changes in more recent years. 

In addition to analyzing what has 
happened to steel wages within the 
context of wages in other industries, 
an attempt will be made to explain 
why steel wages have moved the way 
they have. An effort will also be made 
to analyze the reasons for the appar 
ently widening spread between steel 
base rates and steel earnings, which 
has had a diffusing effect upon the 
structure. Steel 
compared with 
pro 


interindustry wage 


wages will also be 


such economic indexes as steel 
ductivity, employment in the industry 
and the profit situation in steel, to see 
such factor has had observable 
upon the 


earnings away from the average trend 


if any 


effects movement of steel 


of earnings in other industries. 


ongress of the 


1960, pp. 9-10 


Economi Committee, 


United States, January 30, 
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TABLE 1 


Average Hourly Earnings in Iron and Steel Industry and in 
Selected Durable Goods Industries, 1922 and 1935 


Average Hourly Increase, 1935 
Earnings over 1922 

Industry 1922 1935 Absolute Per cent 
Iron and Steel $.50 $.66 $.16 32 
Agricultural Implements 49 .67 18 37 
Automobile Manufacturing 59 76 17 29 
Chemical Manufacturing 46 61 15 33 
Electrical Manufacturing 50 67 17 34 

Foundries and Machine Shops 
Heavy Equipment 60 63 03 
? 


Rubber Manufacturing 58 80 22 38 


Source: National Industrial Conference Board, Wages, Hours and Employment in the United 
States, 1914-1936, 1936 





In order to place the interindustry equipment), relatively uniform in 
wage structure of the American econ- creases in earnings in both absolute 
omy in its historical perspective, it and percentage terms. Excluding foun- 
appears warranted to examine the dries, the cents-per-hour increases 
relationship between steel earnings ranged from 15 cents for chemicals 
and those of other industries in the to 22 cents for rubber, with iron and 
1920's. Most of the current Bureau of _ steel at 16 cents. The relative increases 
Labor Statistics’ series of industry ranged from 29 per cent for automo 
earnings do not extend back beyond biles to 38 per cent for rubber, with 
1934, and some do not even extend iron and steel at 32 per cent. There 
back to 1934. However, National In- was no significant widening of differ 
dustrial Conference Board earnings’ entials among these various durable 
statistics ® do go back to the early goods industries. 

1920's, and while most of the industry \ comparison was also made be 
gee tas used by the NICB are not tween iron and steel earnings and 
identical to those currently used by earnings in selected nondurable goods 
the BLS, the data do provide some industries. These data are shown in 
indication of the relationship between Table 2, Unlike the situation among 
steel and other industries. It should ip. qurable goods industries, there 
be especially noted that the “iron and were sizeable changes in differentials 
Steel industry, as defined by the NIC B, among the nondurable goods indus 
is not identical with “basic steel” as 4:2. ae teteieien toon anil stedt ated 
currently used by the industry. the other industries. The absolute 

The data in Table 1 show average increases in earnings from 1922 to 1935 
hourly earnings in the iron and steel ranged from five cents for cotton 
industry and in selected durable goods manufacturing-north, to 17 cents for 
industries for the two years, 1922 and hosiery and knit goods, and the rela 
1935, and the absolute and percentage tive increases ranged from 12 per cent 
increases over this 13-year period. to 49 per cent. Except for hosiery 
The data indicate, with one exception and knit goods, all other of the selected 


(foundries and machine shops-heavy nondurable goods industries showed 


* National Industrial Conference Board, 
, , Hours and Employment in the United 
s 1914-1936. 1936 
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TABLE 2 


Average Hourly Earnings in Iron and Steel Industry and in 
Selected Nondurable Goods Industries, 1922 and 1935 


Industry 

Iron and Steel 

Boot and Shoe Manufacturing 

Cotton Manufacturing-North 

Hosiery and Knit Manu- 
facturing 

Paper Products Manufacturing 

Silk Manufacturing 

Wool Manufacturing 


Goods 


Industrial Conference 
, 1936 


National 
States, 1914-1 


Source 


Average Hourly 
1922 


$.50 


35 
45 


Board 


Increase, 1935 


Earnings over 1922 


1935 Absolute Per ce 
$.16 
09 


05 


$.66 
18 57 


45 


40 


an 


17 
09 
O8 
06 


21 
18 


13 


43 


sec 


Ie GW Io by 


46 


Wages, Hours and Employment in the United 





significantly lower increases than iron 
and However, the in 
creases over the 13-year period elimi 
nated a good deal of the interindustry 
differentials that existed in 1922, and 
in 1935 much uni 


formity among the levels of earnings 


steel. varied 


there was more 


of these industries 


For the same period, 1922-1935, a 
third comparison was made. Table 3 
shows average hourly earnings in iron 
and steel and in selected miscellaneous 
\s the nondurable 
goods industries, miscellaneous 


with 


these 


industries 


industries (except for one, printing, 


newspapers and showed 
varied increases but did not reach the 


of and 


magazines) 


level increase in iron steel. 


Printing, newspapers and rmayazines 
n absolute 
but 
fell short on the relative increase (25 
per to 32 


other industry that came close 


did exceed iron and steel 


increases (17 cents to 16 cents), 


cent per cent). The only 
to iron 
which 


or 30 per 


and steel was meat packing, 


showed a rise of 13 cents, 
cent. 

It is evident from these three tables 
that, at least for the period 1922-1935, 
earnings in iron and steel moved rel 
atively uniformly with other durable 
goods industries, but moved up faster 
than most industries in the nondurable 


group and in the miscellaneous group 


408 


of 
was 


Thus, within the selected group 
durable industries there 
little distortion of the wage structure, 


any 


2 0ds 


and iron and steel did not show 


significant deviation from the other 


industries. 

Examining the broad sweep of the 
next 25-year period, 1934-1959, 
sees a changing picture of the inter- 


one 


industry wage structure of the econ- 
In of the period 
involved, this is not unexpected, since 
may expanding 


omy. view long 


some industries be 
much more rapidly than others while 
some industries may actually be de- 
clining. Average hourly earnings in 


basic steel and in selected industries 
for 1934 and 1959 are shown in Table 
industry 
for -cified . 1 rithi he 25- 
tor specihMed periods within the 2. 


4, along with increases by 


year period. 

1934, hourly earnings in basic 
steel all 
manufacturing and in durable goods 
but were lower than those 


In 
were higher than those in 
industries, 
in four of the six selected industries. 
\utomobiles, tires and inner tubes, 
petroleum refining and meat packing 
exceeded basic steel by amounts rang- 
ing from six cents to 13 cents. By 1959, 
basic steel’s hourly earnings at $3.08 
were the highest of the group, with 
petroleum at $2.98. 


\utomobiles was fourth highest, 
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with 
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TABLE 3 


Average Hourly Earnings in Iron and Steel Industry and in 
Selected Miscellaneous Industries, 1922 and 1935 


Industry 

Iron and Steel 

Furniture Manufacturing 

Leather Tanning and Finishing 

Lumber and Millwork 

Meat Packing 

Paint and Varnish Manufacturing 

Paper and Pulp Manufacturing 

Printing, Book and Job 

Printing, Newspaper and 
zines 


Maga- 


Source Industrial Conference 
6, 1936 


National 


States, 191 


4.79 


Average Hourly 


Board 


Increase, 1935 
over 1922 


Absolute 


Earnings 
1935 Per cent 


$.66 


Wages, Hours and Employment in the United 





$2.70, nearly 40 cents 
The last 
ums of Table 4 show the absolute and 


percentage increases over the 25-year 


period by industry. The average hourly 


earnings at 


below basic steel. two col 


earnings in basic steel rose by $2.45, 
or 389 from 1934 to 1959, 


increase 22 


per cent, 


a cents-per-hour cents 
higher than that in petroleum refining, 
the second highest industry. In rela 
tive terms, tin 
430 per cent exceeded basic steel, but 


cans with a rise of 


the absolute rise in tin cans was only 
$2.15, starting from a low wage of 50 
cents per hour in 1934. Meat packing, 
(55 


from a low 


cents), rose by 376 per cent, the rela 


also starting wage 


tive increase closest to that of basic 
steel. While it is clear that the 1959 
steel were highest, 


earnings in basi 


as was steel’s absolute increase over 
the 25 
is when did this significant increase 
take plas e. 


the whole period, or was it a sudden 


vears, the question to answer 


Was it a gradual rise over 
a relatively short period of 


jump in 
time? 


Referring again to Table 4, columns 


3 and 4 show absolute and per cent 


increases for the prewar period, 1934 
1940. Both 


mobiles, greatly affected by the defense 


shipbuilding and auto 


Earnings of Steelworkers 


buildup, showed increases higher 


than basic steel, but the differentials 
were not large. Increases in petroleum 
refining and in tires and inner tubes 
the that 
and 


were very close to level of 


in basic steel, while tin cans 
meatpacking fell below steel This 
mixed 


the 


prewar pattern was a rather 


with steel between 


high and the low. 

The 1940-1945 
a different pattern, undoubtedly as a 
result of the 
program. 
uniform 


one, partway 


war vears, showed 
government s 
There 


movement oft wages 


~ 


wave 

stabilization was a 

rather 

during the period, with variations i1 
oat . 

a relatively narrow rangt Of great 

est interest during this period is that 


the increases in earnings in all manu 


facturing and in durable goods indus 
tries exceeded those of all the selected 


1 


in¢ luding basic steel 


1945 


industries, 
In the 1949 


basi 


postwar period, 


steel still did not 


show al 


mpared t 
\\ hile steel e 


increased by 47 cents, o1 


traordinary increase CO 


other industries arnings 
1) per cent 
cents, of; +5 


per cent, and tin cans rose by 48 cents, 


petroleum rose by 58 


or 52 per cent. Except for shipbuild 


ing, which was in a stwar slump, 


the other industries showed absolute 


409 
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increases within three cents of the in- 


crease in basic steel. 


The next five year period, 1949-1954, 
showed larger absolute increases for 
all industries except petroleum refin 
ing, which had an abnormally large 
rise in the previous period. The in- 
crease in basic steel earnings was on 
the high side, with a rise of 55 cents 
or 33 per cent, but tin cans exceed 
steel with an increase 
41 per The absolute increases 
of tires and inner tubes and of meat 
packing within two cents of 
steel, and on a percentage basis meat 
packing exceeded steel, 38 per cent to 
33 per cent. Shipbuilding had the low- 


of 57 cents, or 


cent. 


were 


est increase with a rise of 46 cents, 


or 28 per cent. 


Up to that point, from 1934 through 
1954, the increases in steel earnings 
far out of line from other 
industries’ earnings. The 
over this 20-year period were as follows: 


were not 


increases 


1954 
Average 
Hourly 
Earnings 


Hourly Increases 
1934-1954 
Per 
cent 
243 


217 


Absolute 

Basic Steel $1.57 
Automobiles 1.50 
Tires and 

Inner Tubes 51 
Petroleum 

Refining 62 
Tin Cans 46 
Meat Packing 39 
Shipbuilding 36 
All 

Manufacturing 
Durable Goods 


$2.20 
2.19 


199 


216 


1.28 
1.36 


In terms of cents-per-hour increases, 


petroleum exceeded basic steel by five 
whereas tires and inner tubes 
and automobiles fell short of the steel 
increase by nine cents and ten cents 
In terms of percentage 
increases steel was led by both tin cans 


cents, 


respectively. 


and packing; and steel was 
equaled by both durable goods in- 
dustries and all manufacturing. Where- 
as basic steel ranked fifth in 1934, it 
ranked third in 1954, with 
hourly earnings in tires 
tubes and in petroleum higher than 


meat 


average 


and inner 


Earnings of Steelworkers 


those in steel. Thus, by 1954, basic 
steel had bettered its position, rela 
tive to the other selected industries, 
but it had not reached a point where 
one could conclude that steel earnings 
were out of line with earnings of other 
industries. 


Referring back to Table 4 again, the 
statistics on increases for the period 
1954-1959 show a completely different 
picture of basic steel than existed in 
any of the previous periods. Here, 
for the first time, the increase in steel 
was greater than the increases in the 
other selected industries, and higher 
by a significant amount, in both ab 
terms. Steel 
or 40 per 


solute and 
earnings rose by &8& cents, 


percentage 


cent, with meat packing the closest 
follow-up showing an increase in 69 
cents or 36 per cent. The rise in steel 
earnings thus 19 
than in meat packing, 
higher than the increase in automo- 
the traditional 
steel. The &8-cent 
averaged better than 17 cents a year 
for the 1954-1959. 
Since no other industry consistently 


was cents higher 


and 37 cents 


biles, rival of basic 


increase in steel 


five-year period 
showed larger increases than steel in 
the previous periods studied, the ab- 
normally large rise of 88 cents brought 
the 1959 average hourly earnings in 
basic steel significantly higher than the 
earnings in any of the other industries 


A similar comparison of steel earn 


ings and earnings in miscellaneous 


industries and industry 


groups is 
shown in Table 5. Just as basic steel 
showed a particularly large increase 
in 1954-1959, so bituminous 
did in 1945-1949, when earnings rose 
rise of 


mining 


by 70 cents compared to a 
And even in 
1954-1959, 


only 47 cents in steel. 
the 


earnings in 


most recent peri vd, 


bituminous mining rose 


by 77 cents, only 11 cents less than 
in steel earnings. Over 


from 1934 through 1959, 


the increase 
the 25 years, 
bituminous mining earnings increased 


41] 
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by $2.58, 13 cents in excess of the in 
crease in basic steel. 

the 
in- 


Although overshadowed by 
steel increase in 1954-1959, the 
creases in building and construction 
earnings had been consistently higher 
than those in steel in the three previ- 
ous periods, and the result for the 25- 
year period found building and con- 
struction only three cents below steel 
in increases. The 1959 average hourly 
earnings in building and construction, 
$3.22, was still higher than in basic 
steel. Data of earnings in electrical 
work in building construction go back 
only as far as 1940, so a comparison 
with steel over the 25-year period is 
the 
two postwar periods earnings in elec- 
trical rose substantially more 
than in basic steel, and in the period 
1954-1959 the for electrical 
work was only ten cents less than for 
\s a result, for the 20-year 
1940-1959, earnings in 
trical work rose $2.50, compared with 

2.24 in The 
with other 
industries that 
far exceeded those 


not possible. However, in first 


wi wrk 
increase 


steel. 


period elec- 


$ 
$ 


steel 
the 
shows 


a rise of only 
comparison of steel 
miscellaneous 
increases in steel 
of the others. 


If steel 
rapidly than other industries’ 
ings and have therefore resulted in 
in what might be con 


earnings have increased more 
earn- 


“distortions” 
sidered “normal” interindustry rela 
tionships, these changes have occurred 
the the 
largest changes within the past five 


within past ten years, with 


years. Have the earnings in basic 
steel broken their relationship with all 
other industries? In fact, however, one 
generally does not expect to find a close 
relationship between steel earnings and, 
say, textile earnings, since two such 
industries normally function in com 
pletely different markets. One possi- 


} 


‘United States abor, 
sureau ra ab t 


Review, April, 1960, p. 346. 


Department of | 


Statistics. Monthly Labor 


Earnings of Steelworkers 


ble factor that ties industries together 
is the existence of collective bargain- 
ing agreements, since one generally ex- 
pects some close relationship in the 
movement of wage increases among in- 
dustries that are covered by collective 
bargaining agreements to the same ex 
tent. An analysis using this factor 


is made here, based upon a recent 
study of the extent of labor-manage 
ment contract coverage of various in- 


6 


dustry groups. 

\ comparison of earnings in basic 
with 
coverage by labor- 
contracts, for 1949 and 
Table 6. Whereas 


earnings in steel ranked third in 1949, 


and in industry 


high 


steel 
relatively 
management 
1959, is shown in 


gre Ups 


coming below petroleum and trans 
equipment, in 1959 basic 
ranked first, exceeding the 
second highest by 21 cents. In both 
short periods, from 1949 through 1954, 
and from 1954 through 1959, the in- 
creases in earnings of basic steel ex- 
ceeded those of all the other 
In the first period the differential in 
steel’s favor over the industry group 


portation 
steel 


industries. 


with the second largest increase, was 
relatively small, amounting to only 
four cents; in the 


year period, however, the differential 


more recent five 
in steel’s favor had risen to 18 cents, 
and this was in excess of the increase 
in earnings of the 
industry group which includes basic 


primary metals 


steel. Since basic steel represents 
about 50 per cent of the production 
workers in the primary metals group, 
the average increase in earnings of the 
would 
approximate 55 this 
reason, the primary metals group were 
the 


widens to 28 


other industries in this group 


cents If, tor 


excluded, differential in steel’s 


favor cents over the 


60-cent increase shown by petroleum 
which had the next highest increase 
in 1954-1959. 








TABLE 6 


Average Hourly Earnings in Basic Steel and in High Labor-Management 
Contract Coverage Industries, 1949 and 1959 


Average Hourly 
Earnings 
1949 1959 
65 $3.08 
79 2.87 
59 2.79 
66 2.66 


$1 
1. 
l 
l 
1.47 2.55 
l 
l 
l 
l 
1. 
1. 
1. 


Industry 

Basic Steel 
Petroleum and 
Primary Metals 
Transportation 
Ordnance 
Rubber Products 

Stone, Clay and Glass 
Paper and Allied Products 
Electrical Machinery 
Fabricated Metal Products 
Food and Beverages 
Machinery (except Electrical) 


Coal Products 


Equipment 


51 2.46 
37 2.21 
34 2.20 
43 2.22 
46 2.37 
27 2.10 
53 2.50 


Source: United States Department of Labor, 


Increase 
1949-1959 
Per 
cent 


Increase 

1954-1959 

Per 
cent 
40 $1.43 87 
48 27 i 26 1.08 60 
50 ‘ ‘ 34 1.20 75 
47 5. 2 1.00 60 
51 é 57 2 1.08 73 
.46 ; d 95 63 
40 2 A 84 61 
41 d 86 64 
39 7 j 79 55 
A4 30 . 9] 62 
40 32 A f 83 65 
48 31 97 63 


Increase 
1949-1954 
Per 
cent Absolute 


Absolute Absolute 


$.55 33 $.88 


Bureau of Labor Statistics 





\nother way of examining the data 
of this table to see if steel earnings 
have gone far out of line relative to 
other industries is to compare the dif- 
ferentials of the earnings of basic steel 
over the earnings in food and bever 
ages (the lowest earnings group in 
the table) for 1949 and 1959. In 
1949 the differential in favor of steel 
was 38 cents or 30 per cent; by 1959 
this differential had 98 
cents or 47 per cent. Comparing basic 
steel and rubber products, the differ- 
ential in favor of from 14 
cents or 9 per cent in 1949, to 62 cents 
Differentials 


increased to 


steel rose 
or 25 per cent in 1959. 
of steel over other industries showed 
similar widening. 


Another grouping of industries, as a 
basis for comparison with the steel 
industry, is based upon the competi- 
tive nature of the market of the in 
dustry. One index of this characteristic 
is the degree of concentration of firms 
in the industry—the larger the number 
of firms in the industry, the more 
competitive it is assumed to be, where- 
as the more concentrated the industry 
the less likely the industry may be 
Table 7 


presents data on average hourly earn- 


414 


assumed to be competitive 


ings in basic steel and in industry 
groups with a relatively high degree 
of concentration for 1949 and 1959. 
The relationship of industry 
groups to basic steel was more or less 


these 


the same as the relationship of steel 
to the groupings of industry by the 
degree of labor-management contract 
coverage Table 6. This 
was to be expected in view of the fact 
that basically the same industry groups 
Differentials in favor 
steel had widened, 
especially in the period 1954-1959, and 
the level of earnings of steel in 1959 
was significantly higher than that of 
all industry groups. 


seen in 


as 


were involved. 


of basic been 


The evidence is quite clear that at 
1954—if not few 
years the 
earnings of workers in the basic steel 


for a 
hourly 


least since 


earlier average 
industry have increased more rapidly, 
in both absolute and percentage terms, 
than the earnings in all in- 
dividual industries and industry groups. 
The most instances, 
are very significant in favor of basic 
steel. If one takes a longer period, 
going back to 1949, the same general 
conclusions hold true, but to a lesser 
The differential in 


1961 °@ 


almost 


differences, in 


degree. general 


May, Labor Law Journal 








TABLE 7 


Average Hourly Earnings in Basic Steel and in High 
Concentration Industries,’ 1949 and 1959 


Increase 

1949-1959 
Per 

cent 


Increase 

1954-1959 
Per 

cent 


Increase 
1949-1954 
Per 
cent 


Average Hourly 
Earnings 
Absolute Absolute 


Industry 1949 


Basic Steel $1.65 
Primary Metals 1.59 
Tobacco 99 
Chemicals 1.43 
Instruments 1.40 
Petroleum Refining 1.87 
Electrical Machinery 1.43 
Transportation Equipment 1.66 
Rubber 1.51 


Stone, Clay and Glass 1.37 


1 The industries selected were based on data from Harold M. Levinson Postwar Movement of 
Prices and Wages in Manufacturing Industries,’’ Study Paper No. 21, Joint Economic Committee 
Congress of the United States. January 30, 1960, p. 7 

Source 


1959 Absolute 
$3.08 $.55 33 $.88 40 $1.43 87 
2.79 50 31 70 34 1.20 75 
1.66 31 31 36 28 67 68 
2.41 48 ‘ 50 26 98 68 
2.28 43 7 45 25 88 63 
2.98 50 61 26 11 59 
2.22 39 40 22 79 55 
2.66 47 2 53 00 60 
2.46 46 : 49 95 63 
2.21 40 2 44 25 84 61 


United States Department of Labor, Bureau of Labor Statistics 





favor of steel earnings exists, but the 
margin is narrower, and the number 
of exceptions is larger. 

One possible explanation for this 
widening differential is that the wage 
increases negotiated 
and the Steelworkers’ Union were that 
much larger than those negotiated in 
If this were the sole 
explanation of the differential 
could casually attribute the whole dif- 
ferential to the collective bargaining 
process. To test this hypothesis let 
us first examine the period from 1949 
to 1959. During this ten-year period 
the industry and the Steelworkers 
Union negotiated wage increased total- 
ing $1.064.’ Table 8 presents a de- 
tailed account of all the negotiated 
adjustments that are included in this 
total. During this same ten-year period 
the average hourly earnings in basic 
steel went up by a total of $1.43. Thus, 
earnings ex 


by basic steel 


other industries. 
one 


the increase in hourly 
ceeds the wage adjustments negotiated 


between the industry and the union 





‘Computed from data on the United States 
United 
States Department of Labor, Bureau of Labor 


Steel Corporation, as presented in 


Statistics, “Wage Chronology of United 


States Steel Corporation.” It is here as 


Earnings of Steelworkers 


by 36.6 cents. This difference must 
be explained, in order to comprehend 
the abnormally large rise in the aver 
steel. 


age hourly earnings in basik 


Before attempting to analyze this 
36.6 cents, it may be 
compare the total of 
adjustments (which 


difference of 

worthwhile to 
$1.064 in 
represented a 64 per cent increase over 
1949 earnings) the 
earnings in other industries. 
this ten-year period earnings in all 
manufacturing rose by $.82, or 59 per 


wage 
with increase in 
During 


cent; in durable goods industries, by 
$.92 or 63 per cent ; and in automobiles, 
by $1.00 or 59 per cent. 
such as meat packing, tin cans, 


Some indus 
tries, 
and tires and inner tubes showed larger 
but many others showed 
smaller ones. Thus, through 
adjustments without 
ward drift for other reasons, 
ings in the steel industry would have 


increases, 
wage 
any up 
the earn 


alone, 


increased more than average, but not 


significantly so. 


sumed that the wage adjustments negotiated 
United States Steel and the Steel- 


Union 


between 
workers’ 


made for the 


represent the adjustments 


whole basic steel industry 








TABLE 8 


Negotiated Wage Adjustment Between United States Steel Corporation and 
United Steelworkers of America, 1949-1959 
Amount of 
Increase 
1949 0 
1950 $ .16 


Date 
Explanation of Increase 


(12% cent general increase, plus average of 3% cents for 


increasing increments between job class rates.) 


December 


1952 (1244 cent general increase, plus average of 3% cents for 


increasing increments between job class rates.) 


16 


March 


1953 
1954 
1955 


June (General wage increase. ) 

(General wage increase. ) 

(11% cent general increase, plus average of 3. 
increasing increments between job class rates. ) 


July 


July cents for 


1956 105 (7% cent general increase, plus average of 2 cents for increas- 
ing increments between job class rates, plus average of 1 cent 
for applying proportionate increase in incentive earnings.) 


August 


1957 


1957 


03 
091 


January (Cost-of-living allowance.) 


July (7 cent general increase, plus average of 1.3 cents for increas- 
ing increments between job class rates, plus average of 8 
cents for applying proportionate increase in incentive earnings.) 
1957 


1958 


July 
January 


July 


04 (Cost-of-living allowance. ) 
05 (( 
091 


ost-of-living allowance.) 
1958 (7 cent general increase, plus average of 1.3 cents for increas- 
ing increments between job class rates, plus average of .8 
cents for applying proportionate increase in incentive earnings.) 
1958 


04 
0] 


July (Cost-of-living allowance.) 


January 1959 (Cost-of-living allowance.) 


1949-1959 $1.064 Total Increase 


Source United States Department of Labor, Bureau of Labor Statistics, ‘Wage Chronology 


of United States Steel Corporation 





In order to comprehend the relative 
of drift of 
$.366 in steel earnings, a comparison 
is made with similar drifts in other 
industries over the period 1949-1959 
in Table 9. 


industries 


magnitude this upward 


From the small sample of 
in this table, it 
clear that the upward drift of earn- 
higher 


shown is 
ings in steel is significantly 
than in other industries. Only tires 
and tubes, with an upward drift of 
32 cents, comes reasonably close to 
steel. 

How does one explain this rela 
tively large upward drift of earnings 
A partial 
explanation is the increase in so-called 
“fringe” benefits that are paid to the 


in the basic steel industry? 


lata 


* These figures were computed from d 
Iron and Steel 
Statistical Report, 1959, pp. 28-29 


in American Institute, Innua 
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workers under specified conditions. 
Over the ten-year period, the cost of 
shift differentials rose by 2.6 cents for 
every man-hour worked. Sunday pre- 
miums increased the average hourly 
earnings by six cents and overtime 
premiums by 4.5 cents. And the cost 
of premiums for work on holidays 
rose by 5.8 cents.*. The total rise in 
average earnings from 1949 to 1959 
due to these fringe payments was 18.9 
cents. Subtracting this figure from 
the total drift in earnings of 36.6 cents 
leaves 17.7 cents in earnings still to be 
explained. 

Other factors which may help to 
explain this upward drift of earnings 


are (1) the upgrading of workers from 
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TABLE 9 


Increases in Wage Rates and in Earnings for Selected Industries, 1949-1959 


Increase in 
Hourly Wage 
Rates 


Industry 
Tubes $ 


Automobiles 


Tires and 


Petroleum Refining 
Building Trades 
Aluminum 4 


Aircraft and Parts 


* Data for industry based on Wage Chronology of Firestone Tire and Rubber Company 


of Labor Statistics 

»’ Data for industry 
Labor Statistics. 

© Data for industry 
Statistics 

4 Rolling 

* Data for industry 
Labor Statistics 

f Data for industry 
California Plants), Bureau 


b ised 
based 
drawing and 


oying of aluminum 


of Labor Statistics 


* Data computed from Bureau of Labor Statistics 


x6 * 
98 ” 


on Wage Chronology of 


on Wage Chronology 


based on Wage Chronology 


based on Wage Chronology of 


Increase in 
Hourly 
Earnings * Difference 
$1.18 $ 32 

1.00 
1.1] 

1.28 
1.30 
1.05 


3ureau 


General Motors Corporation, Bureau of 


of Sinclair Oil Company, Bureau of Labor 


of Aluminum Company of America, Bureau of 


Lockheed Aircraft Corporation (Southern 
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less skilled to more skilled jobs, with 
the result that ther: 
per cent of workers in skilled, higher- 


is now a larger 


paid jobs than was previously the 
situation; (2) the gradual loosening 
of incentives over the years, permit 
ting many incentive workers to earn 
a larger percentage over base than 
previously ; and (3) the increased coy 
erage of workers under incentive 
plans, thereby permitting them to ob 
earnings without a 


tain increased 


change in the base rates. These three 
factors have had their greatest impact 
during the past five years, when earn 
steel began to deviate 
the 
other industries, and an analysis will 


ings in bask 
significantly from earnings in 
therefore be presented of the period, 
1954-1959. 


\s indicated above, a total of $1.064 
in wage adjustments wes made in the 
basic steel industry during the ten- 
year period, 1949-1959, Of this total 


$.61 was given in the 


Earnings of Steelworkers 


latter half of 


the five years 
During this 


the period, that is, in 
from 1954 through 1959. 


recent period, average hourly earn 


the 
upward drift during 1954-1959 was 27 


($.88 $.61), 


ings in steel rose by $.88. Thus, 


cents minus compared 
with a drift of only ten cents in the 
previous five years. The upward drift, 
or push, was obviously greater dur 
ing the recent five years. 

\gain, a large part of this 27-cent 
drift can be explained by the increase 
in fringe benefit payments. The aver 
age shift 


went up by 1.4 cents; on Sunday pre 


payment on differentials 
miums, by 6.0 cents; on overtime pre- 
miums by 5.6 cents; and on premiums 
for work on holidays by 3.5 cents, 
leaving only 10.5 cents of the upward 
drift yet to be explained. 

Another factor having some effect 
upon earnings was the changing com- 
position of the industry’s labor force. 
From 1954 to 1959, there was a shift 


of workers from unskilled jobs to 
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skilled jobs, as indicated by 
lowing figures :* 
Skill Category 
Unskilled 
Semiskilled 
Skilled 


1959 
23.4% 20.9% 
48.8 48.9 
27.8 30.2 


1954 


This percentage change in skill 
categories had a relatively small effect 
upon the average hourly earnings in 
the industry. If the percentage dis- 
tribution by skill category in 1954 had 
not changed, it is estimated that earn- 
ings for the industry in 1959 would 
have been approximately 2.5 cents 
lower.’® This figure is a fairly rough 
estimate, although it would 
based on the computations, that the 
“cost” of this shifting in 


seem, 


maximum 
skill composition is three cents. 
Over the five-year period, 1954-1959, 
the average earnings of steelworkers 
were also affected by the increasing 
percentage of workers covered by in 
centives. The percentage of the in 
dustry’s employees covered by incentives 
increased from 49.2 per cent in 1954 to 
62.7 per cent in 1959," which means 
that there 13.5 per cent more 
workers covered in 1959 than there 
In 1959 the average in- 


were 


were in 1954. 
centive earnings per hour of all in- 
centive workers 50.1 
\ssuming that the 13.5 per cent addi 
workers 


was cents.'* 


tional incentive were also 


’ Based on Iron and Steel Institute sur 
veys covering a representative period in the 
first quarter of each year by reporting com- 
approximately 80 per 
employment 
worked 
iob classes 


11-32 


panies representing 


cent of basic steel industry 
The percentages represent man-hours 
in job classes 1-4 for unskilled: 
5-10 for semiskilled: 
for skilled 


” This was calculated by 


and job classes 


making an 
1959 


mrst 
average of the base 
each of the 
1954 per- 
estimated 


estimate of the 
rates for the job 
skill 


centage 


classes in 
categories Applying the 
skill distribution to these 
averages, I arrived at a figure cents 
less than when I applied the 
age skill distribution 


American 


1959 percent- 


" Based on Iron and Steel In- 


stitute surveys for representative pay period 
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the fol- 


averaging 50.1 cents per hour in in- 
centive earnings, then the 
these additional incentive workers in 
1959 averaged 6.8 cents per hour for all 
employees in the industry ($.501 xX 
135 $.068). Thus, average hourly 
earnings rose by 6.8 cents from 1954- 
1959 as a result of the increased cov- 
erage of steel industry employees by 


cost of 


incentives. 

The increased yield of incentives 
has also had its effect upon the up- 
ward drift of average hourly earnings 
in the basic steel industry. The fol- 
lowing statistics,"* applicable only to 
the incentive workers in basic steel, 
indicate the increase in the yield of 
incentives from 1954 to 1959: 

1954 
Average base earnings $1.933 
Average incentive earn 


1959 
$2.423 
ings 313 501 
Per cent incentive earn- 

2 20.7 


ings over base pay 16.2 


if the percentage of incentive earn- 
ings over base pay of incentive workers 
had remained at 16.2 per cent, rather 
than rising to 20.7 per cent in 1959, 
then the average incentive earnings of 
incentive workers in 1959 would have 
been $.393 '* rather than $.501. This 
is a decline of 10.8 cents for incentive 
assumes there 


workers, and if one 


were no change in the percentage of 





in first quarter for each year, covering 
approximately 80 per cent of hourly em- 
ployees in the basic steel industry. 

Survey cited at footnote 11. One may 
note that the increase in the yield of incen- 
tives in the steel industry is due principally 
to the recent introduction of new incentives 
geared to higher yields than are 
extent there 


which are 
the old 
has also been 
earnings, resulting from the failure to tighten 
occur in 


incentives. To some 


an upward drift in incentive 


when minor changes 
techniques or work practices 
Survey cited at footnote 11 
* Computed by multiplying $2.423 
.162 (per cent 
1954) 


incentives 


(aver- 
age base earnings in 1959) by 


incentive earnings over base pay in 
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employees covered by incentives in 
1959 (62.7 per cent), then the 10.8 
cents would average a 6.8 cents *° de- 
cline in earnings for all employees, 


both incentive and nonincentive. 


There is obviously a direct relation 
ship between the gradual rise in the 
yield of incentives and the increase 
in the percentage of employees cov- 
ered by incentives. Neither is inde 
pendent of the other. 
order to perform the above statistical 


However, in 


manipulations it was necessary to as 
sume that each was independent. As 
independent factors, each indicated 
the effect of raising the average hourly 
earnings in basic steel by 6.8 cents 
from 1954 to 1959. Making slightly 
different assumptions can reduce the 
effect of each factor from 6.8 cents to 
5 but 
show identical money effects. 


5.3 cents,” again, both factors 
How 
ever, if one takes into account their 
interdependence, the cumulative ef 
fects of the two factors would be 
significantly less than their computed 
sum of 13.6 cents. Averaging the in 
centive earnings for all employees, 
both incentive and nonincentive, in 
1954 ($313 times .492) and in 1959 
($.501 times .627), one finds that the 
average incentive earnings rose from 
$.211 to $314, an 10.3 
which takes into the 


joint effects of the rise in the yield of 


increase of 
cents, account 
incentives and the increased coverage 
of incentives. One may conclude that, 


at a maximum, these two factors to 


Computed by multiplying $.108 by .627 
factor of a rising 
the 
substituting 49.2 per 
1954 for the 62.7 
there 


Regarding the yield 
ot incentives, we 
footnote 15 by 
vorkers of 


1959: that is, we 


recompute step in 
cent 
incentive per 


cent ot assume was 
ove! 


49? 


increased coverage by incentives 
the five years. Multiplying $.108 by 
equals 5.3 cents 
ling tl 


or of increased cover 


workers incentives, we substitute 
incentive earnings of incentive workers 
footnote 14, for the 
ngs; that is, 


Multiplying the in 


as adjusted in 
imcentive earni we sub 


$.393 for $.501 


Earnings of Steelworkers 


gether account for approximately 10.3 
cents, while the minimum effect would 
be 6.8 cents. 

To recapitulate the analysis, we 
found that while average hourly earn- 
ings in basic steel rose by 88 cents 
from 1954-1959, wage adjustments ne- 
gotiated by the industry and the union 
totaled 61 cents, leaving 27 cents to 
be explained. The pay 
ments of fringes amounted to 16.5 


increase in 


cents, thereby leaving 10.5 cents un 
explained. An additional 2.5 

may be explained by the increase in 
the percentage of skilled workers, still 
leaving eight cents. If we use the 10.3 
cents maximum effect of the two fac 

tors, the increased yield of incentives 


cents 


and the increased percentage of incen 
tive coverage, we over-explain our 
case. However, the actual effect of 
these two interdependent factors is 
somewhere between 6.8 cents and 10.3 
cents, so we may conclude that we 
have explained the basic composition 
of the abnormally large rise in aver- 
steel 


age hourly earnings in _ basic 


during the period 1954-1959. 
factors 


the similar 


were pre r»bably 


Since Same or 


present in other in 
dustries, how 
abnormally 
earnings’ Three particular aspects of 
the steel situation require special ex 
planation: (1) the negotiated 
adjustments; (2) the effect of the in 


dustry’s continuous process operations 


does this explain the 


large increase in steel 


wage 


upon fringe payments; and (3) the 


crease in coverage, .135 by $.393 equals 


cents 
The fact that 
the identical 


both of these factors 


results is coincidental 


identical results came about becauss 
percentage o! employees covered by incen 


tives rose from 49.2 per cent to 62.7 pet 
j while the 


over 


cent, an increase ot 2/.4 per cent 


incentive earnings base 


cent, 


percentage of! 
T 


yay rose from 16.2 per cent to 20.7 per 


an increase of 27.8 per cent Since both 
factors happened to have increased by about 


the same percentage over the five-year period, 
their effects upon average hourly earnings 


were identical. 
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increase in the percentage of incentive 
workers. 


The collective bargaining complex 
in basic steel is rather unique, com 
pared with the relationships in other 
industries. Most of the 
negotiations in steel 


(American 
postwar 
were accompanied by strikes, some of 


wage 


rather long duration, and the union 
has willing to fight hard and 
long for sizeable wage increases. Be- 
cause of the significance of the in 


been 


dustry to the whole economy and be- 
cause of the length of the strikes, 
intervention—sometimes 
indirect—has 


government 
direct and 
been common, and there is little doubt 
that the effect of this intervention has 
increase the settle 
addition, the industry 


sometimes 


been to size of 
ments.’7 In 
has been in the economic position of 
being able to afford larger-than-average 
wage adjustments when negotiations 
have taken place 

The effects of unions and collective 
bargaining upon wages in an industry 
or firm have been discussed in numer 
studies.’** A 1956 study raised 
the question: “Does unionism tend to 
warp the 
its ‘normal’ or ‘competitive’ shape?” 
and then concluded as follows: 


ous 


wage structure away trom 


“In United States, under partial 
unionization, it appears that collective 
bargaining has had little effect on the 
structure. Ex 


the 


interindustry wage 


perience in Britain and Scandi 


countries, however, suggests 


navian 
that a higher degree of unionization 


Eckstein and 
at p. 20 

example, John T. Dunlop, Wage 
Determination Under Trade Unions (Mac 
millan, 1944); Arthur M. Ross, Trade Union 
Wage Policy (University of California Press, 
1948): Ross and Goldner, “Forces Affect- 
ing the Interindustry Wage Structure,” 
Ouarterly Journal of Economics, May, 1950; 
J. W. Garbarino, “A Interin- 
dustry Wage Structure Variation,” Ouarter! 
Economics, May, 1950; H M 


Untonism, Wage Trends and In 


Otto Gary Fromm, cited 


at footnote 1, 
* See. for 


Theory of 


Journal of 


Levinson, 
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may lead to a narrowing of interin 
dustry differentials.” *” 

In the period 1954-1959 the differ 
ential between steel earnings and earn- 
ings in other industries was widened, 
and collective bargaining was an im- 
portant factor in this widening. 

From 1954 through 1959 only two 
collective bargaining settlements were 
made in the steel industry, one in 1955 
and the other was a three-year agree- 
ment in 1956 providing for wage ad- 
justments in 1956, 1957 and 1958. In 
addition to the special character of 
the collective bargaining complex, the 
timing of the negotiations turned out 
to be 
union. Both 1955 and 1956 were years 
of economic expansion. Output and 
profits in steel had risen sharply from 
the 1954 recession low, and the 1955 
wage settlement was substantial. The 


particularly favorable to the 


1956 agreement was negotiated in a 
period of economic expansion and in 
an election and a strike of 36 
days saw pressure upon the industry 
to settle. The settlement was a three 
agreement providing for sub- 


year, 


year 
stantial general increases in 
1956, 1957 and 1958, a cost-of-living 


clause, plus fringe benefits estimated 


wage 


at a value of 17 cents. 

This three-year agreement was the 
first long-term agreement for the in- 
dustry, and its timing could not have 
been more opportune for the union, 
from the point of having earnings rise 
The years of 1957 and 1958 


activity, 


rapidly. 


showed declining economic 


yne Distribution, 1914-1947 (University of 
Michigan, 1951); Reynolds and Taft, The 
i (Yale Uni 


ostwar 


1ge Structure 
Albert 

Determination in the Basic 
American Economic Review, June, 
Union and Wages in 
American E¢ Rewew, 
yd Ulman, “ Uni 
l omment,” 


steel 
1958 


rk cited at foot- 


olution j 
versity Press, 1956): 
Wage 
Industry,” 
1951; and “The 
Steel Reply 
June, 1958: Lk 
Wages it 


American 


Steel 
Basic 


ym and 


Basi 
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but it was unnecessary for the union 
to negotiate during this slack period. 
This not the situation in many 
other industries. The automobile in- 
dustry, had 


was 


for example, signed a 


i 
1955 


three-year agreement in which 
expired in 1958, a recession year and 
an especially poor one for the indus- 
try. industries had followed 
the auto pattern, and their contracts 
Many firms and 


Some 


also expired in 1958. 
some industries had negotiated one 
year contracts, and they, too, were 
obliged to negotiate contracts during 
the recession. 

Some firms and industries did fol- 
low the pattern of the three-year steel 
agreement, but, in general, the terms 
of these other agreements were not 
as favorable as the 


The reason for this is the relatively 


steel settlement 
unique collective bargaining complex 
in steel. -The author agrees with the 
following conclusion in the Eckstein 
study the 
the 


and Fromm‘ relative to 


upward movement of wages in 


steel industry: 


“Bargaining between a strong union 
and a management with strong market 
power 1n the per 


suaded of their ability to pass higher 


product market, 
employment costs on in higher prices 
and being pressured by Government 
to settle their differences on favorable 
terms are major explanations of the 
wage movements.” 


The second aspect of the steel situa 
tion requiring special explanation is 
the effect of the industry’s continu 
ous-process operations fringe 


Most 


involved in a 


upon 


payments. industries are not 
continuous-process 
operation, and therefore payments for 
Sunday work or work on holidays is 
of minor consequence; it is only in un 
that such 
called 


such fringe benefits had 


usual circumstances prem 


iums payments are for. De 


cause of this, 


"Otto min 


Earnings of Steelworkers 


negotiated in most industries 


and the cost of each 


been 
many years ago, 
fringe benefit per man-hour has been 
relatively low. 


In a continuous-process operation 
a significant portion of employees will 
regularly be working on Sunday and 
premium for 


on holidays, and pay 


such work can be relatively costly 
For this the 
held off negotiating such premiums as 


reason steel industry 


long as possible. A premium for 
work on holidays was negotiated in 
1953 and a premium for Sunday work 
was negotiated in 1956. The full im 
pact of these two premiums occurred 
in the recent five-year period, 1954- 
1959, and they supplemented the large 
negotiated wage adjustments to make 
average hourly earnings rise so much 
than earnings in other 
From 1954 to 1959, 


premiums added 9.! 


faster indus 
these two 


to the 


tries. 
cents 
earnings of the steelworkers 

The 
skilled 
from 1954 to 1959 was of minor conse 
the hourly 
earnings in the industry by only about 
2.9 But significant than 
the size of the increase is the fact that 


the 
the steel industry 


increase in percentage of 


workers in 
raised 


quence, having 


cents. more 
this same upgrading of workers has 
been occurring in industries in 
recent 
average hourly earnings for such in 
This means that this factor 


many 


years, with similar boosts in 
dustries. 
canot be used to explain why earnings 
in steel have moved up more rapidly 


than earnings in other industries 


The increased yield of incentives in 


steel, whereby the percentage of in 
over base pay of in 
workers advanced from 16.2 
1954 to 20.7 per 


an important 


centive earnings 


centive 


per cent in cent in 


1959, is also not factor 


in explaining why steel earnings in 


than earnings 


creased more rapidly 
in other industries. 





The increased yield of incentives 
in steel, whereby the percentage of 
incentive earnings over base pay of 
incentive workers advanced from 16.2 
per cent in 1954 to 20.7 per cent in 
1959, is also not an important factor 
in explaining why steel earnings in- 
creased more rapidly than earnings in 
other industries. This is so because 
an increase in yield from incentives 
over time is a common phenomenon 
industries with incentives, 
industries the increased 


in many 
and in such 
incentive yields could offset the in- 
creased yield in the steel industry. 
However, the increased 
incentive yields on hourly earnings in 
an industry is dependent upon the 
percentage of the industry’s workers 
who are covered by incentives. Ac 


impact of 


cording to a recent study,” of the 
11% million production and related 
workers in manufacturing industries 
in May, 1958, only 27 per cent were 
on incentives, ranging from 70 per 
cent in leather footwear and in the 
men’s and boy’s apparel industries to 
10 per cent in such large manufactur 
ing industries as aircraft® and aircraft 
parts, bakery products, industrial 
chemicals, sawmilling and millwork. 
Thus, in not many industries could 
the increased yield of incentives have 
the same effect upon the industry's 
average hourly earnings as in basic 
steel. 

The final aspect of the steel situa- 
tion that requires explanation is the 
increase in the percentage of 
workers covered by incentives. Cover 


steel- 


age rose from 49.2 per cent in 1954 to 
62.7 per cent in 1959, an increase of 
13.5 points. This is a significant in- 
crease for a five-year period, and it 
had the effect of raising average hourly 
earnings in the industry by 6.8 cents. 


What makes this increased coverage 


by incentives of great importance is 


“Extent of Incentive 


Monthly Labor Re- 


"LL. Earl 
Pay in Manufacturing,” 
view, May, 1960, p. 460 
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Lewis, 


while the industry average is 31 cents. 


that, in industry generally, there has 
been no increase in the percentage of 
workers covered by incentives. A 
study of 56 manufacturing industries 
the proportion of 
incentive workers unchanged from 
1946 to 1958; that is, the proportion 
remained at 30 per cent for a period 
A special examination of 


combined showed 


of 12 years. 
17 of the industries showed that the 
percentage of workers paid on an in 
centive basis in 1958 differed from the 
earlier estimate by only one or two 
points in four industries, had increased 
by three or more points in eight in- 
dustries, and had declined by three or 
more points in five industries. “It 
is difficult to attach much importance 
[t seems 
reasonable to conclude broadly that 
there has been little, if any, change 
in the proportionate use of incentive 
methods of wage payment in manu 


to any of the changes noted. 


facturing as a whole or in most in 
industries .. There is no 
apparent reason for this situation to 


change markedly during the next five 


dividual 


years.” ’ 

The extension of incentives to ad 
ditional groups of workers in the steel 
not negotiated on a na- 
tional between a steel 
and the United Steelworkers of Ameri- 
has 


industry is 
basis, company 
ca. The extension generally 
taken place on a plant-by-plant basis, 
frequently under pressure by the local 
result, the per 
coverage varies from plant to plant 


union. As a cent of 
and from company to company. Where- 
as the industry coverage in 1959 was 
62.7 per cent, the coverage may range 
from a low of about for 
some steel companies to a high of 
This 


could mean an average cost per man- 


7 


35 per cent 
about 8O per cent for others. 


hour ranging from 21 cents for some 


companies to 42 cents for others, 


Work cited at footnote 22, at p. 463 
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It appears that some steel plants and 
steel companies have acquiesced more 
readily than others to the demands of 
unions for the 
extension of the in- 
creased coverage has resulted in in- 


local 
incentives. If 


employees or 


creased production commensurate with 
the increased cost, then those companies 
which have been extending incentives 
their unit labor 
consequence. However, if 


have not increased 
cost as a 
the increased coverage has resulted in 
higher unit labor costs, then the past 
five-year trend of increased incentive 
dubious 


coverage appears to be of 


value to the industry. 


Summary and Conclusions 


The evidence is conclusive that the 
differentials in average hourly earn- 
ings between basic steel and other 
industries have widened very signifi 
cantly in the five-year period, 1954 
1959. While some widening in steel’s 
favor began taking place in the period, 
1949-1954, it was very small and there 
were exceptions, such as the tin can 
industry and the meat packing industry. 

The principal factors in the 1954 
1959 period that led to abnormally 
large increases in average hourly earn- 
ings and therefore to a widening of 
differentials over other industries were 
(1) substantial negotiated wage ad 
justments in a unique bargaining 
complex, containing a strong union, 
an industry with strong power in the 
product market, government pressures 
on management to reach a settlement, 
and the accidental timing in signing 
a three-year agreement; (2) the re- 
cently introduced premium payments 
for Sunday and holiday work in the 
steel industry where continuous-pro 
cess operations are general, with the 
resultant average payment to workers 
rising from 2.3 cents to 11.8 cents per 
hour; and (3) the increased percent 
age 
centives, when manufacturing indus 
tries in general have not increased the 
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of steelworkers covered by in- 


percentage of incentive workers, re- 
sulting in a rise in average hourly 
earnings in steel of 6.8 cents per hour. 

The last two factors, 
ments and incentive coverage, amounted 


premium pay- 


to an upward push of average hourly 
earnings of 16.3 cents. If earnings 
were reduced by this amount, the in 
crease in average hourly earnings in 
steel in the period, 1954-1959, would 
have been less than in bituminous 
mining and electrical work and only 
increases 


cents in excess of the 


in meatpacking and in tin cans 


two 


The movement of average hourly 
earnings in basic steel in the years 
1954-1959 “distor 


tion” in the interindustry wage struc 


has resulted in a 
ture of the economy, if one considers 
the pre-1949 structure as “normal.” 
Of greatest interest is what will o« 
cur in the Will the present 
“distortion” the future 
or will it gradually be eliminated ? Or, 
considering a third possibility, will 
the differentials in favor of steel con 
tinue to widen in the future? 

While it 
with any degree of certainty, it is my 
judgment that the abnormally large 
earnings the 
relatively 


future. 
continue in 


is impossible to predict 


increase in steel was 


result of a confluence of ’ 


unique factors which may never occur 


again. in view of recent market 


trends, the industry may no longer 


assume it can consumer:rs, 


in the form of higher prices, all in 


pass on to 


creases in labor costs, nor can it as 


sume there is a relatively inelasti 
demand for its products. The industry 
will be facing competition 
from abroad, and from substitute pre rd 


greater 


ucts such as aluminum and plastics, 
which means that the industry will 
find it more and more difficult to raise 


\t the 


the in 


prices after a wage increase. 
employment in 
slacken off 
and 


time 
will 


same 
dustry because of 


technological changes working 
rules changes, thereby weakening the 


bargaining power of the union. In 
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addition, the fortuitous timing of the 
1956 agreement may never occur again. 


Thus, the large wage rate adjust- 
ments in steel during the period 1954- 
1959 are not likely to happen during 
the next five years; or, put differently, 
other the future 
will negotiate increases as large or 
steel, thereby 


industries in near 


larger than those in 
shrinking or eliminating the differ 
entials created in 1954-1959. Back in 
the period 1945-1949 the average hourly 
earnings in two industries, bitumin- 
ous mining and petroleum refining, 
rose much more sharply than in all 
While many of the 
vere 
the 
petroleum 


other industries 
large durable goods industries 
increases in 


showing earnings 


neighborhood of 45 cents, 
refining rose by 58 cents and bituminous 
mining by 70 cents. But in the 

ing period, 1949-1954, both of 
industries showed increases significantly 
other in- 


follow- 
these 
lower than those in 
dustries. The same may occur in the 


many 


steel industry 


The pay 


ments in steel during 1954-1959 was 


large rise in premium 


the result of their being introduced 
near the start of the period, and the 
full impact was not realized until the 
end of the period. The relatively 
high level of these premium payments 
is the result of the continous process 
operations of the industry. Now that 
these premium payments have reached 
a high level there is no reason why 
continue to increase in 


they should 


the future. 
The significant. increase in carning 
both 


and the inere 


resulting from incentives 


increased coverage 


vield of incentives—could also be con- 
sidered a one-shot affair. The increase 
in the percentage of steelworkers un- 
der incentives is running counter to 
the trend in other manufacturing in- 
dustries, which have maintain 
ing a relatively stable coverage of 
workers under incentives. The in- 
creasing yield of incentives need not 


been 


continue forever, especially in steel 
where, because of the large coverage 
of incentives, little 
yield of incentives has a significant ef 
fect upon average hourly earnings. 
There was a period between 1947 and 


each increase in 


1951 when incentive yields were gradu- 
ally reduced in some steel companies 
because of an impasse with the union 
over performance standards, which 
held back installation of new 
tives.** Another possible procedure 


is the one recently negotiated between 


incen- 


Pittsburgh Steel and the Steelworkers’ 
Union,” in which all incentive work 
ers will forego the two general wage 
increases that are scheduled under the 
present contract and in addition a 
small group of 


workers will not 


high-paid incentive 
receive the next three 
wage increases negotiated after the pres 
ent contract expires June 30, 1962. In 
centive payments can be limited. 

The 


trv wage 


“distortion” of the interindus 
; structure in 1954-1959, a re 
sult of abnormally large increases of 
the 


average hourly earnings 11 steel 


industry, is a temporary one, which 


will probably be eliminated in the 
near future through smaller increases 
in the steel industry and 
creases in industries attempting to 
emulate the steel pattern of 1954-1959. 


[The End] 


larger in 


Turning to the first quarter of 1961, the results reflect the general level of business 
activity in steel-consuming industries and some continuation of inventory liquida- 
tion. The figures contrast sharply with those for the first quarter of last year, 
when customers were rapidly rebuilding inventories drawn down by the strike of 
1959.—Roger M. Blough, Chairman of the Board, United States Stee! Corporation. 
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NLRB Jurisdiction 
and Labor Arbitration: 
“Uniformity” vs. “Industrial Peace” 


By FRANK CUMMINGS 





What happens when two “‘exclusive’’ jurisdictions overlap? This article 
discusses the doctrine of constitutional supremacy of federal law and the 
desirability of promoting industrial peace by fostering arbitration. 
The author says several types of disputes should be more completely 
excluded from arbitrators’ jurisdiction. Frank Cummings is a member 
of the New York bar. 





HILE THE GROWTH OF ARBITRATION as a method of 

settling labor disputes is certainly a healthy development, the 
almost unreviewable jurisdiction granted labor arbitrators under Sex 
tion 301 of the Taft-Hartley Act’ has created a number of conflicts 
between labor arbitration jurisdiction, as it is actually exercised, and 
the “exclusive” jurisdiction of the National Labor Relations Board. 

\rbitration may impinge upon the Board’s jurisdiction in at least 
two ways: (1) an award may compel commission of what the Board 
might find to be an unfair labor practice; or (2) an award may distort 
a bargaining unit beyond what the Board would find to be an “appro 
priate unit.” In either case a jurisdictional conflict may occur, 
resulting in the loss to employees, employers, or both, of substantial 
rights guaranteed by the National Labor Relations Act 

Fundamental to the proper handling of such conflicts will be the 
answers to the following general questions: Can an arbitrator, by 
interpretive gloss, convert an apparently lawful contract into an 
unlawful one? If so, can he, pursuant to that contract, compel per 

‘61 Stat. 156(a) (1947), 29 USC Sec. 185(a) (1952); see, Steelworkers 
Enterprise Wheel and Car Corporation, 40 LC { 66,630, 363 [ S. 593 (1960): 
Steelwork v. Warrior & Gulf Navigation Company, 40 LC € 66,629, 363 U. S 
574 (1960): Steelworkers v. American Manufacturing Company, 40 LC % 66,628, 
363 U.S. 564 (1960) 

*For a general critique of the “primary jurisdiction” doctrine as it is 


applied, see Hays, “The Supreme Court and Labor Law, October Term, 1959,” 
60 Columbia Law Review 901, 902-908 (1960) 
The categories are not altogether distinct, since a distortion of ¢ 


unit invol unfair labor practices For example, enforcement of 


security clause in an inappropriate bargaining unit is unlawful discrimination 


+ 


Likewise, insisting upon such a unit is an unlawful refusal to bargain (cor 
versely, refusing to bargain when a union insists upon such a unit loes 
constitute an unfair labor practice). In some sense, unfair labor practice juris 
diction may also be said to involve the protection of “protected activities.” 
Hays, cited at footnote 2, at p. 903. 
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formance of what may be an unlawful 
act’ If not, who has jurisdiction to 
stay compliance with the award? 


Conflict of Policies 


Perhaps the two most familiar Su- 
preme Court jurisdictional doctrines 
in the labor law field are (1) that the 
National Board has 
exclusive jurisdiction (with a few spe 
not here) 
(2) 


Labor Relations 


cific exceptions germane 


over unfair labor practices * and 
that in disputes involving alleged vio- 
lations of labor agreements containing 
arbitration arbitrators have 


exclusive (and almost unreviewable) 


clauses, 
jurisdiction.° The former doctrine is 
based upon the constitutional suprem 
federal law and an implicit 
congressional intent to insure uniform 


acy of 


application of national labor policy; 
the latter doctrine is based upon the 
desirability of promoting industrial 
peace by fostering arbitration as an 
alternative to more violent and dis- 
ruptive methods of settling contrac- 


tual disputes in the labor field.® 


*For example, Germon v. San Diego Build 
ing Trades ( 37 LC ¥ 65,367, 359 U. S. 
236 (1959): Guss, d. b. a. Photo Sound 
Products Company v. Utah Labor Relations 
Board, 37 LC ¥ 70,563, 353 U. S. 1 (1957); 
a. Central Storage and Transfer 
Teamsters, Local 776, 24 LC 


485 (1953) 


nencii, 


Garner, d 

Company ¥v 
7 68.020, 346 U. §S 
10(a) of the 
power to prevent 
“shall 


of adjustment or 


section 
act provides that the Board’s 
unfair labor practices 
other means 


prevention that | 


not be affected by any 
las been 
or may be established by agreement, law, 
yr otherwise.” 

* See cases cited at 
rkers 
cited 


pointed 


In Steelu 
jation § ( 
Justice Doug is 
“In the « 
substitute for 


ynpan 
arbitrati 
Here [in a 


substitute for 


view, ommercial case, 
litigation 
labor case] arbitration is the 
industrial strife 
\ recent 


the 


decision did give some indica 


Court’s view as to the relative 


the 


tron of 
appli 
cation of the act versus “industrial peace” 
In Local Lodge No. 1424 
NLRB, 40 LC € 66,440, 362 U 


weight ot two policies (uniform 
Machinist 
= 411 (1960) 
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There is a growing area, however, 
in which the two “exclusive” jurisdic- 
tions overlap and the underlying poli- 
cies conflict.” The conflict, furthermore, 
is aggravated by the occasionally mis- 
that 


awards are not reversible for “‘mistake 


leading doctrine arbitrators’ 


of law.” 


Possible Overlapping Situations 


Many courts have held that an ar- 
bitrator has jurisdiction to restrain an 
act in breach of a labor contract, even 
though the same act may be an unfair 


8 


labor practice.* In many such cases, 
of course, it is readily apparent that 
the 
the arbitrator and those of the Board 


An 


failure to find an act to be 


no conflict between decisions of 


can possibly occur. arbitrator's 
a breach of 
contract in no way prevents the Board 
from finding the same act to be an 
unfair labor practice, nor does an ar 
that 


breach of contract in any way prevent 


bitrator’s finding an act is a 


the Board to 
union 
effect 


than the six months specified in the 


the Court refused to allow 


interfere with an _ illegai security 


contract which had been in longer 


statute of limitations: “the interest in 
one of tho 


Act as 


disregard 


plovee freedom of choice is 

recognition by the 
But 
interest in ‘industrial peace which it is 
purpose of the Act to secure.’”’ 
apparently felt that the 


Justic es 


given laree 


amended neither can one 


the 
the overall 


Phe 


interest 


latte I 
Frank 


Hays, 


Court 
was paramount 
Whittaker dissented 
2, at pp. 934-935 

12, District No 
Works, Inc., 35 


furter and See 


cited at footnote 


*For example, Lodge No 
37, IAM Cameron Iron 
LC 471,671, 257 F. 2d 467 (CA-5, 1958), 
cert. den., 358 U. S. 880 (1958): United 
Electrical Workers, Local 259 v. Worthington 
Corporation, 30 LC § 70,142, 236 F. 2d 364 
(CA-1, 1956); Post Publishing ( 

Cort, 30 LC 969,963, 334 

N. E. 2d 431 (Mass., 1956)< Grunwald-Mara 
Inc. v. Los Angeles Joint ae Fs 
{ 65,724, 52 Cal. 2d 607, 343 P. 2d 23 (Cal 
1959); McAmis v. Panhandle Eastern Pipe 
Line Company, 27 LC $68,837, 273 S. W 


2d 789 (M 1954) 


1961 °@ 


mpany 7 
199, 134 


Mass 


Boar 
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the Board from finding the same act 
not to be an unfair labor practice.® 
Such cases, however, do not exhaust 
the possibilities. The union might be 
the complaining party in the arbitra- 
tion while the employer might be the 
charging party before the Board. Sup- 
pose, for example, that the union de- 
mands that the perform a 
discriminatory or 
employee 


company 
(dis 
charging an the 
employee lost his union membership 


coercive act 


because 


for reasons other than nonpayment ol 


union dues). Suppose further that 
the union files a grievance and de- 
mands arbitration of the dispute, that 
the company does arbitrate and loses, 


and that in the meanwhile the com 


held to the 


theory 


} 
Cases nave 


mistaken 


A number of 
contrary, however, on the 
that 


matter of such 


federal pre-emption of the subject 
discriminatory 
the arbi 
from jurisdiction to find that a di 
was a breach of contract For 
example, United Steelworkers of 
Local 3775 v. Lennox Furnace Company, Ini 

26 LC $ 68,720, 206 Misc. 193, 134 N. Y. S 
2d 634 (1954); Stowe v. Aircooled Motors, 
Inc., 24 LC 67,926, 204 Misc. 228, 126 
N. Y. S. 2d 42 (1953); Western Expre 

Company, Inc. v. Teamsters, 18 LC § 65,980, 
277 App. Div 98 N. Y. S. 2d 440 
(N. Y., 1950) 


\ great deal has been written about 


things as 


discharges somehow pre-empts 


trator > 
charge 
America, 


QIAS 


over 
lapping jurisdiction without realizing that 
the problem raised when an act is both a 
contract and an unfair labor prac 
utterly different from the problem 
when the arbitrator orders someone 
labor practice On 
Beatty, “Arbitration 
of Unfair Labor Practice Disputes,” 14 
Arbitration Journal 180 (1959); Collins, “Ar- 
bitrability and Arbitrators,” New York Uni- 
versity, 13th Annual Conference on Labor, pp 
449, 477 (1960); Dunau, “Contractual Pro 
hibition of Unfair Labor Practices: Juris 
dictional Problems,” 57 Columlia Law Re 
52 (1957); Levitt, “Interrelationships 
in the Interpretation of Collective Bargain- 
ing Agreements,” 10 Lapor LAW JouRNAI 
484 (July, 1959); Bernard Samoff, “Federal 
State Relations: Enforcing Collective Bar- 
Agreements,” 9 LABor LAW JouRNAI 
1958); Bernard Samoff, “The 
Arbitration Conflicting or 


breach oOo! 
tice 1S 
raised 
to commit an unfair 


the former issue, see 


a ew 


gaining 
396 June, 


NLRB and 


Jurisdiction 


pany charges the union with an unfair 
labor practice. Finally, suppose that 
the Board orders the union t 
and desist from attempting to 
the company to do the very 
discriminatory act which the arbitra- 


cease 
force 


Same 


tor has ordered the company to per- 
form. The conflict the two 
“exclusive” readily 


between 

jurisdictions is 
Indeed, it is probably so 
that a 
the 
But the arbitration award, as a pra 
tical matter, would probably show up 


apparent. 


apparent court would refuse 


to enforce arbitrator's award 


in court for enforcement long before 
the 
ing the act in question to be unlawful. 


Board reached a decision declar 


Certainly, the outcome of the enforce 
ABOR LAW JOUR 
Harold X 
Samoff, “A New Look 

Arbitration,” 5 LABOR 
(August, 1954); Harold 
Bernard Samoff, “The 


Provisions 


Currents,” 9 ] 
1958): 


Compatible 
NAL 689 (September, Sum 
and Bernard 
NLRA and 
LAw JourNAL 535 
X. Summers and 
Effect of Collective 
on NLRB Action,” 8 
676 (October, 1957); 
“The Interpretation of 
ing Agreements: Who 
mary Jurisdiction,” 10 LABor 
477 (July, 1959); Note, 
Arbitrators and State Cour 
Both a Contract Vi 
Infair Labor Practice,” 69 
Review 725 (1956); Note, 
Problems Relating to Judicial 
of the Right to Have Arbitration Agree 
ments Enferced Under Subsection 301(a) 
of the Taft-Hartley Act,” 59 Columbia Lau 
Review 153 (1959) 

” Cf. Matter of 
36 LC 65,235, 
N. Y. S. 2d 697 


arbitration of a 


mers 


at the 


Bargaining 
LABor LAW JOURNAI 
Donald H W ollett, 
Collective Bargain 
Should Have Pri 
LAw JOURNAL 
“Turisdiction of 
ts Over Conduct 
ylation 
Har 


~ Some 


Constituting 
and an [ 
vard Lax 


Protection 


Apex Lumber ( 
7 App. Div. 2d 


(1959). 


yr poration 
920. 183 


refusing to compel 
demand that 


employer abide 
While the clause apparently 


within the unenforceability rule 

1976, Umtted Brotherhood Car 
NLRB, 35 
93 (1958) (later sup 


in Local 
and Joiners of America 
LC 7 71,599, 357 U. S 


penters 


NT 1 1 
National Labor 


1959). 


planted by Sec. 8(e) of the 
Act, as amended in 


have 


Relations 


would not been quite so 


case 
a borderline not argo clause {suc 


extended version of the so-called 


tor clause’) had been involved 


trac 





ment proceeding would not be quite 
soard had not yet 
reached a the (or 
even issued a complaint), and it would 
if no charge 


so apparent if the 


decision in case 


much less apparent 
had even been filed with the Board at 
was asked to en- 


be 


the time the court 
force the award. 
Under such circumstances. should 
the court If the 
employer argues that performance of 
the unfair labor 
practice (and the case involves a close 


enforce the award? 


awarded act is an 


question), what will the court decide? 

Perhaps a court should 
ment of the award pending 
Board. Such 


greatly delay ent 


Stay entorce 
a ruling by the 
however, might 
afford the 
tact In Mat 
mpany, 38 LC 
189 N. Y. S. 2d 
avoided the 
that (a) 


and 


a procedure, 
rcement and 
stalling 
ther ( 
2d 345, 
the 


alternatively, 


company an Casy 
ter of Bloomer B 
T 65.836. 20 Mise 

433 (N. Y., 1959), 


problem by 


court 


holding, 


the union’s claim was baseless not 


arbitrable and (b) since the union had filed 
labor 
matter 


meant 1s 


an unfair charge relating to 


the 


1 “tice 
practice 


same jurisdiction was pre 


latter ground seems unsound 

that th 
with the Boars 
Kither 


is pre-empted or it 1 ot, W 


empted 
mere filing of 
the 
matter 


ot 


if what 
the 


subject 


1S c 
charge 1 pre-empts 
matter the 


subject 
hether 


ground 


or 
i charge is hiled 
] 


aecision was sou time 
since, under t 
bitrability rule, /nternat 
Vachinists v. Cutler 
{ 63,574, 271 App. Div 
317 (N. Y., 1947), aff'd, 13 LC ¥ 63,931, 

N. Y. 519, 74 N. E. 2d 464 (1947), a base 
] yw frivolous claim is not arbitrabl 
Cutler-Hammer doubtful cur 
the Su 


rendered New 
A SUC! 
Inc., 12 
917, 67 N. ¥ 


ma 


Hammer 


0 


1S probably ot 


rent vitalitv, however, since a) 


preme Court in Steelworke 2 American 


Vanufacturing ¢ 
disappre 


mpany, cited at footnote 1, 


ved the rule having a 
upor 


event 


expressly as 


effect” labor arbitratio1 


“crippling 
and (b) 


a_ federal 


in any arbitrability is 


‘ ' 
] 


question, 


arises in a State court 
“Ort course, a l 


shop” union secur 
easy (but uncommor 
1 Nb 


(1960): 


provision, / 
NLRB 110 
1390 (1952) 
"In Matter of S. S 
facturing Company 


forced a union secu 
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Indeed, how can the court decide? 
Only the Board can say what is or is 
not an unfair labor practice.” 

The conflict 
dormant within every illegal contract 
clause.’** More important, however, 
is the fact that such a conflict is dormant 


mentioned above is 


within every ambiguous contract clause 
which is lawful under one interpreta 
tion and unlawful under another.’ 
Suppose, for example, that a contract 
contains an ambiguous recognition 
clause which, as interpreted by the 
to agreement to 
‘challenged unlawful W hile 
conceded that “determining 
the 
is exclusively within the 
NLRB,” he also remarked 
Article [the 
were patently 
ght 
an approach would seem to put a premium 
Board (re 
pro 
however, 
such a sequence is usually impossible. Mat 
Rockwel 
Worker 
\ more 


more 


union, amounts an 


company as 
the arbitrator 


the legality of union security clause 


jurisdictior 
that “If 
clause | 


of the 


this union security 


illegal on its face, the 


Arbitrator n refuse to enforce it.” Such 


on obtaining a ruling from the 


the ambiguity) before 


Practically, 


solving legal 


ceeding to arbitration. 
ter of Arbitration between Marlin 
Corporation and Umited Automobile 
(1954), Robert L. Stutz, Arbitrator 
consistent view, althougl 
by the 

Carners Union 
District ( 
737 (dD 


logically 


] 


1 federal 


awkward, expressed 
court in International Hod 
Local 33, v. Mason Tenders, 
4) LC 9 66,738, 186 F 
1960) “While not at 

conflict with the 
this dispute [between two unions over work 
of 


Was 


ymuncil, 
N. ¥ 


present 


Supp 


there 1s the 


moment any Board over 


an unfair labor 


the 


jurisdiction], a charge 


can overnight put matter into 
would then 
and di- 


Team 


al Uni 


tribunal’s hands, and we 
have the multiplicity of 
versity of procedures which Garner 
sters, ( and Helpers Loi 
The contrary 


Varlin Rock 


“Obviously, an arbi- 


tribunals 
haul eurs m 
against.” 
an be found in Matter of 
Corporation (1954) 
tration board would render ar 


W arned 


extremely vul- 
nerable award if it ordered either party to act 
law, but this 
declared illegal, nor 


be 


had already 


contrary to clause has not 
been can we knov 


vhether such might the outcome of the 
NLRB 
menced } 
ore j 


CeSSe( 
} CC ead 


necticut 


case [which been com 
Meanwhile, we 
before this Board | ( 
Arbitration 
act interpretation, 


f leclaring the 


have a duly 
dispute on 
State Board of 


Mediation] over contr 


and 
and 


vaard sees no basis or det 


rable 
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recognize the union as the collective 
bargaining agent of all employees at 
any plant which the company may 
open in the future. If the employer 
opens a new plant in a different state 
and an arbitrator compels the em 
ployer to recognize the union as the 
representative of the newly hired em 
ployees, the employer may be com 
pelled to perform an unlawful act 
(recognizing a nonmajority union and 
thereby depriving the new employees 
in the new plant of their statutory 
right to choose their own representa 
tive). The case seems obvious when 
the new plant is in a different state, 
but suppose the new plant is on the 
same street, and a small percentage 
of employees are transferred from the 
old plant to the new one. Suppose 
further that the new plant performs 
some work which is the same as that 


performed at the old plant and some 


1ut non rle 
{ 69,836, 231 F 


“International Union, United 

NLRB, 30 LC 
"A-7, 1956) 

+ Wi 


I e 1961 CCH 
NLRB 1 9668, 1 
] 


C orporation, 
30 NLRB 38 (1961); Perry 
Coal Company, 125 NLRB 110 (1959); Item 
Company, 113 NLRB 67 (1955) 

In NLRB wv. Local 404, Internationa 
Brotherhood of Teamsters, 23 LC % 67,666, 
205 F. 2d 99 (CA-1, 1953), the 
d to compel the 


Teamsters 
attempt employer te i¢ 
ie bargaining agent 
yurt 


] 1 
w plant The c 


uy 
1 finding violations 
1) and (2) of the act, 


Teamste 


noting 


rs “can scarce ly take refuge 

1 ‘ , 

in the ‘adjacent area’ clause the contr 
the qGuestion of the 


since right 


ntractua 


sup 


representation cannot be 


ettied |! the parttes (Italics 


would 


matter cannot be 


seem obviou 
settled b 


tual settlement ought 


plied . o 


arbitrator 


beyed 


t mere ly because an 
rs that the contract be 

4 number of timing 
cases involving ambiguc 
If the 
tion and unlawful undet 


problems ari 
us contract cl 
clause is lawful under 
another, 
10 justiciable controversy for the 
decide arbitrator has 

unlawful manr 
nnet 


} 


Jurisdiction 


work which is new. Or suppose that 
the new plant is really nothing but 
an attached physical extension of the 
old plant. If the plant is an 
“accretion” to the established bar 
gaining unit at the old plant, then the 


new 


new employees do not have the right 


their own union (and the 


to choose 


arbitrator’s award is lawful).' 


If, on the other hand, the new plant 
is not an accretion, then compliance 
the unfair 
labor practice.*® Is it an 
the Board has jurisdiction to 
decide.*® In fact, of course, arbitra 


with award would be an 
accretion ? 


Only 


tors decide accretion questions every 
day. Usually such cases invoive only 
Yet 


theoretical distinction between the is 


a new department.”’ there is no 


sue raised when the case involves a 


new department and that raised when 
the case involves a new plant, across 


the street or a thousand miles away 


employer pré 


unlawful act Thus, the l 


proceed to arbitration b 
from the Board 


overt 


ably must 


relief (unless 
takes 


grievance before proceeding to arbitration) 
yurports 


Sec king 
union action in support 
Similarly, if the recognition clause | 
justiciable co 

Board 


existence 


to cover new plants, no 


versy is presented to the until 


new plant is actually in 


in each 
] 
I 


case, 


a) the 


no case is ripe 
ambiguity in 
olved i lay 
and (b) 
which the 
interpreted) could apply The seq 
problem is dealt with tangentially in NLRB 
Rockaway News Supply Compan 23 Li 
{ 67,440, 345 U.S. 71 (1953) 
International Union, ‘ 

Workers VLRB, cited ootn 14 
found in /9 
Machinists v. Ge 
Dynamics Corporation, 33 LC ¥ 70,924. 
S. W. 2d 130 (Tex., 1957) 
Electron Corporation v. Rugen, 26 Li 
App. Div 


1954), refusing to allow 


unti 


retation facts 


unlawful clause (as 


existence to 


1ence 


*The better vic 


1l¢ 


7 
national Association nera 
300 


and Ampers 1 


€ 68,558. 284 
2d 93 (N. Y 


on otf representation 


808. 132 N \ 


questions 


Same pi 


new departme nts of the 
however, arbitration pri 
between Alan W 
and Steelworkers (1960). Rolf 


(Ct ontinued on f ming page) 
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as not, 
»f Arbitration 


mpan 





Arbitral ‘‘Finality’’ 
and Related Difficulties 

The employer’s predicament is com 
the following all-too 


familiar elements: 


pounded by 


(1) Many labor arbitrators are not 
lawyers and do not feel competent to 
interpret the National Labor 
tions Act. Indeed, many labor arbitra 


Rela 


tors who are lawyers hesitate to 
interpret or apply the act so as to hold 
a contract unlawful, since they are 
well aware of the fact that only the 
Board has jurisdiction to make such 
determinations. 
lawyer-arbitrators may well say: “] 


may only decide whether the Agree 


In consequent ©, ven 


ment as written has been breached, 
not whether the Agreement as written 
breaches or violates any law 

2) If a labor arbitrator takes the 
position described above, however (or 
if he proceeds to interpret the law 
but mistakenly finds that an unlawful 


(/ 18 continued ) 

bitrator;: Jn re Sullivan v. Eastern 
Maintenance Corporation, 38 LC {65,764 
(N. Y., 1959). Compare Matter of Arbitration 
between Machinists and Electrical Worker 
(1958), decided by Arbitrator David L. Cole 
AFL-CIO no-raiding agreement 
plant to be an 


otnole 


\ altin, Ar 


under the 
“accretion” 
other 


Cole held a new 

which could not be organized by a union 
than the union which represented employees 
’s other plants pur 


an established bargaining relationship. The 


at the compan) suant to 


same issue was pending before Joard at 
 Cole’s decisior ' 
rity as to 

forceable 

isdiction 

f America v 

q 71,742, 

(enforceable) j 
Metal Polishers, Buf 
5, 39 Le 
1960) 


: 1958) 
Workers Uns mn 
Platers and Helper 

280 (DC Cal. 
} Metal Pol 
the better view, which has 
in International Hod Carriers Union, Local 33 


Tenders, District Council, cited at 


{ 66,184, 180 
({unenrorce 
tsher case presents 
been followed 
vw. Mason 
tootnot 13 As a practi al matter, the 
Board’s General Counsel and the AFL-CIO 
worked out of a system of 


umpire have 


deferring to 
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each other nm certain cases 


contract is lawful), a court may well 
treat the award as “final,” refuse to 
re-examine the merits and enforce the 
award without regard to the arbitra 
tor’s ‘mistake of law.” ? 


(3) Finally, the Board, though it 
has the power to relieve the employer 
of unlawful contractual requirements, 
has shown itself to be an ineffective 
(a) effective Board relief 
is often delayed for years;** and (b) 
if the could more 
timely relief, it 
tance to interfere with the jurisdiction 
of other lawfully constituted tribunals. 
In Taylor, d. b. a. Clyde Taylor Com- 
for example, the Board held 


Savior since: 


even Board grant 


has shown a reluc 


pany,” 
that an employer did not violate Sec- 
tion 8(a)(1) of the act by obtaining 
a state court injunction banning peace 
ful picketing. In theory, of course, 
the state court had no jurisdiction to 


issue such an injunction, since the 
subject matter is clearly pre-empted 


in favor of the Board's exclusive juris 


” Rowland Tomkins and Son, 35 L. A. 154 
(1960). This case was decided by Arbitrator 
Sidney L. Cahn. Mr. Cahn is a lawyer. Cor 

ire Kennecott C poration, 61-1 ARB 


p Pier ( 
€ 8009, in faced witl 


which an arbitrator 


jurisdictional claims of two 


work 
in the Board’s 


instead that “a 


competing 


ons to refused to interpret 


certain 


ambiguous language certifi 


ms, suggesting petition 

NLRB for i 
ould be a proper hod of 
Abernathy, is not 


a lawyer, but has better jurisdictional 


certification” 
settlement 
| he arbitrator, 
sens¢ 
arbitrators 


than many lawyer 


-E.q., Bower v. Eastern Atrlin 
LC § 68,502, 214 F. 2d 623 (( 
ILGW, Philadelphia Dre 
Rosinsky, d. b. a. H. H. Rosinsky and Con 
pany, 28 LC { 69,404, 134 F. Supp. 607 (D«‘ 
Pa., 1955), aff'd, 29 LC § 69,703, 229 F. 2d 
A-3, 1956); In re Newspaper Guild 
24 LC 467,925 (N. Y., 
1953): Goldstein Internati Gar 
ment Workers Union, 1 LC ¥ 18,076, 328 Pa 
385, 196 A. 43 | 

See, S. Dor No. 81, 


1-2 (1960) 


138 (¢( 
New York, Local 
mal Ladies’ 


1938) 

86th Cong., 
Sess 
NLRB 


71960 CCH NLRB 8736, 127 


No. 6 (1960) 
1961 @ 
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diction. The theory, however, is not 
much help to the enjoined picketers 
unless it prevails in court. By the 
time the appeal is heard, the strike is 
often The employer (via the 
injunction route) thus obtains that 
which, had it been obtained by threat, 
almost any other 


over. 


coercion, or by 
means, would have been a clear viola 
tion of the act. Yet interference with 
employees’ rights by obtaining a court 
order is lawful (under Clyde Taylor), 
apparently on the theory that the 
union’s remedy not with the 
Board but in an appeal of the injunc- 
tion. 

The application of the Clyde Taylor 
Board 


lies 


doctrine to conflicts between 
jurisdiction and arbitrators’ jurisdic 
would seem even more trouble 
some the arbitrator, unlike a 
court, is not ordinarily reversible for 
mistake of law. 


tion 
since 


Perhaps, however, the award is not 
enforceable after all. A leading New 
Western Union Telegraph 
American Communications 

seem at a first 
In Western Union, 


York case, 
Company v 
Association,” might 
glance to so hold. 

the union had refused to handle “hot 
traffic”’ which had 
been transmitted by or were destined 


(cable messages 
for companies then being struck by 
the union). The company advised the 
employees who were refusing to han 
dle the “hot traffic’ that they would 
be suspended if they did not perform 
all their customary duties. Suspen- 
sion followed, and the union demanded 
arbitration, claiming that the suspen 
violated the applicable labor 
The arbitrator found that 


sions 
agreement. 
the employees had a contractual right 
to refuse to handle the “hot traffic,” 
299 N. Y. 177 (1949) 
Mills, 32 Li 
Federal sub 


controlling 


16 LC 4 65,127, 
ile Workers v. Lincoln 

S. 448 (1957) 

would seem to be 

arises in a State court 
International Association of Machinists, Loca 
Lodge 774 v. Cessna Aircraft Company, 39 
LC % 66,303, 186 Kan. 569 (1960); Volunteer 


the Case 


Jurisdiction 


and the company was therefore ordered 
to reinstate the suspended employees 
with back pay. The New York Court 
of Appeals vacated the award on the 
ground that a section of the New York 
Penal Law (which made it a crime to 
refuse to transmit a telegraph mess 
age) made enforcement of the award 
unlawful. 
was de- 
before 


Western Union 


New York 


Although 
cided under 
Lincoln Mills ** held that federal sub 
stantive law (Taft-Hartley, Section 
301) controls, the recent Minkoff case*® 
supported the Western Union rule in 
federal law 
a federal 


law 


a matter decided under 


It seems clear that 


court should not confirm an award 


which orders an act to be done con 
trary to federal law. ... Western Union 
Telegraph Company 7 
rs a 


Amer. Comm 


The difficulty with such as 
Western Union and Minkoff, however, 


is that they involved illegality of the 


{ ases 


sort which courts are competent to 
examine and decide. The statute in 
volved in Western Union was a crimi 
nal provision which the New York 
Court of Appeals was perfectly quali 
fied to interpret ; and Minkoff involved 
Section 302 of the Taft-Hartley Act 
(misuse of funds of the 
Taft-Hartley provisions which a dis 
trict has au 
thority to apply) 


one few 


court (not the Board) 


None of the cases discussed above 
a court could refuse to 
the 


suggests that 


enforce an arbitration award on 


ground that the award would compel 


commission of an unfair labor prac 


tice. Indeed, how can a court ever 


be sure that an unfair labor practice 


Cooperative Gann, 41 L( 
Tenn. Ct. App., 1960). McCarro 
ingeles County District Council of Carpente 
33 LC ¥ 70,959, 49 Cal. 2d 45, 315 P. 2d 322 
(1957), J 
= Minkoff 7 
{ 66,255, 181 F 
1960) (dictum) 


355 U. S. 932 (1958) 


den., 
Scranton Frock 


(D< 


cert 


Supp. 542 





is involved, since only the Board has 
jurisdiction of that subject matter? 


Board's Approach to Conflict 

The logical forum in which to arrest 
operation of an “unlawful” labor arbi 
tration award might seem to be the 
Board itself. Indeed, two fairly recent 
Board decisions, Local 140, Bedding and 
Drapery Workers Union,” and R. B 
Wyatt Manufacturing Company, Inc.,*" 
did indicate that the mere request for, 
institution of, and maintenance of 
arbitration proceedings as an attempt 
to achieve an unlawful objective might 
unfair labor practice 
be restrainable by the 
however, were 


constitute an 
would 
Those 


which 
Board 
decided at a time when the Board was 
following the rule laid down in W. 7 
Carter.2* The Carter case held that the 
obtaining of a state court order could 
Carter, 


cases, 


be an unfair labor practice. 
however, was overruled by the Board 
in Clyde Taylor.** The Drapery Work 
ers and Vi«yatt decisions, therefore, now 
seem to be 
If the 
with 


of questionable vitality. 
Board will refuse to interfere 


court injunctive proceedings, 
"109 NLRB 326 (1954) 
7117 NLRB 700 (1957) enforced, 34 
€ 71,409, 253 F. 2d 832 (CA-2. 1958) 
=O) NLRB 2020 (1950) 
” Cited at footnote 22 
Decision of the Boa 


K-27, July 


Administrative 
General Counsel, Case No 
1955 

* Hershey Chocolate ( 
NLRB ¢ 9493, 129 NI 
Vonsanto Chemical ( 
(1951), 


2d 763 (( 


poration, 1960 CCH 
RB, No. 126 (1960); 
mpany, 97 NLRB 517 

{ 67,728, 205 F 
National Labor 
NLRB vw. Be 


{ 67,782, 206 | 


enforced, 
A-8 
Relations Act, 
Aircraft Corporation, 24 Lt 82, 
2d 235 (CA-2, 1953); NLRB v. Walt Disney 
Productions, 9 LC % 62,441, 146 F. 2d 44 
(CA-9, 1944), 324 U. S. 877 
(1945). There are a number of instances in 
which the Board has deferred to the findings 
of arbitrators, at least ostensibly. See, e.g 
New Britain Machine Company, 116 NLRB 
645 (1956); Sptelberg Manufacturing Com 
pany, 112 NLRB 1080 (1955). The 
test seems to be fulfillment of the f¢ 


432 


1953); see, 


sec 10(a): 


cert. den., 


general 


llowing 


consistency would seem to require an 
equivalent attitude toward court ac 
tions to compel arbitration or to en- 
force awards. In fact, the Board’s 
General Counsel took that position 
”’ even before Clyde 


on one occasion 


Taylor 


Thus, resolution of 
tional conflict by Board intervention 


the jurisdic- 


does not seem to offer much promise. 
In point of fact, even if the Board 
were to interfere with the arbitration 
process, the likelihood of effective re 
lief from the Board in time to be of 
much help seems slim. The fact that 
the Board will not interfere with 
arbitration itself, 
prevent the Board from finding both 
the union and the company guilty of 
an unfair labor practice if the com 


in good faith complies with an 


however, does not 


pany 


an unlawful con 


award pursuant to 


tract. 


Dissolution of Conflict 

The practical pressures implicit in 
labor relations result today in a com 
promise which is often unsatisfactory 
and sometimes whoily unlawful.* It 


(a) all parties, including the 


agree to be bound by the aw: 
b) the arbitration proceedings are fair and 
and (c) 
repugnant to the purposes and policies of the 
Chocolate Corporation 
although the 


case, an 


reasonable ; the award is not clearly 
Hershey 
footnote 31 In effect, 
that 
allowed to 


act S« e, 
cited at 
such is not the 


Board protests 


award will be stand if the Board 


agrees with it, and will be struck dow: 
Board disagrees, except that, } 
Board 
to a 
Board 
contrary, based upon the evidence 

In Matter Varlin Rockwell Ci 
(1954), the Connecticut State 
Arbitration and Mediation l 


said 
ur] decision cannot properly be withheld 


will allow the arbitrator’ 


+ + + 


particular fact to stand 


might have found 


fron 


t 

tcome of the NLRB proceed 
had already been initiated J, ror 

ld would be to set the 


» hol stage for 


1 
collective 


2 , 
a possible frustration of the entire 


bargaining relationship 
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is easier and less expensive to let 
arbitrators decide unfair labor prac- 
tice and bargaining unit questions. 
The result is often not only a usurpa 
tion of jurisdiction but also a 
deprivation of substantive rights 
anteed by the National Labor Rela- 
Act. 


Usurpation of the Board’s exclusive 


OT 
2ToOss 


guar 
tions 


jurisdiction is not a new activity 
both 
been trying it for years. 
the Board, however, which finally re- 


state and federal courts have 


It was not 


pelled the courts’ invasions, but the 
themselves — particularly the 
Supreme Court. 
the 


courts 
Likewise, if a solu 
conflicts 


tion to jurisdictional 


stemming from the arbitration process 


is to be found, one should seek it in 
the courts. 


In a sense, the problem calls not for 
but The 
answer lies not in finding means to 
insure that awards are consistent with 
the those 
cases which involve Board questions 
are not arbitrated at all. 


resolution for dissolution. 


act, but in insuring that 


\ll grievances involving bargaining 


unit questions, whether the question 


be representation of a new plant, a 
new department or employees in a 
new job classification, should be un 
arbitrable. A perfectly adequate rem 
edy for such grievances is available at 
Board. Likewise, all matters in 


the 
volving the proper scope of union 
security (for example, what const! 
tutes ‘tender’ of dues under a union 
security contract) should be unarbi 
trable. 

jurisdictional purity 
The argu 


The issue is not 


versus “industrial peace.” 
ment for expanded arbitration juris 
diction to insure industrial 


founded on the assumption that the 


peace IS 


alternatives to expanded arbitration 
jurisdiction are strikes, picketing and 
industrial warfare. But when it comes 
to matters within the exclusive juris 
the Board, the alternative 
a Board proceeding. 


diction of 
is simply 

The issue, properly, is not, “Do we 
but simply, “Where 


litigate or fight ?” 
do we litigate?” A proper answer to 
the latter question, squarely given by 
the courts, should and would dissolve 
the jurisdictional conflict once and for 


all. [The End] 


COMMITTEE TO DEAL WITH CORRUPTION 
IN LABOR-MANAGEMENT FIELD 


\ttorney General Robert F. 


Kennedy and Secretary of Labor 


\rthur J. Goldberg on April 20 held the first meeting of a new joint 
committee established by the Justice and Labor Departments to deal 


with corruption in the labor-management field. 


The committee was set up by the two cabinet heads to bring the 


efforts of their two 


Labor-Management 


concerted 


agencies 


Reporting and 


to bear on violators of the 


Disclosure Act of 1959. It is 


expected to provide an effective means for the day-to-day co-ordina 


tion of the activities of the two departments in the labor-management 


area 


By working closely together the members of the committee will 


provide informal and continuous contact between the two agencies 


Full committee meetings can be called by either agency for a discus 


sion of particular problems. 


Jurisdiction 





The New Climate 


for Collective Bargaining 
By BERNARD D. MELTZER 





This is an assessment of the present state of collective bargaining and a 
discussion of possible future problems to which management and unions 
may look forward. It was presented before the Ninth Annual Manage- 
ment Conference of the University of Chicago Business School on March 1. 
Bernard D. Meitzer is professor of law at the University of Chicago Law School. 





A [I REFLECTED ON OUR TOPIC, I became increasingly con 
cerned about my assignment. At first I derived some comfort 
from a rather old story about the dream of a young lady. She dreamed 
that as she was lying in bed, a wild-eyed man burst into her room, 
dragged her down the stairs, out of the house, and into a waiting car. 
The intruder sped over city streets, into the country, stopped at a 
dark, secluded spot, and roughly pulled her from the car. Frozen with 
terror, she managed to ask: “What are you going to do with me now?” 
The answer was: “How should I know, lady; it’s your dream.” But 
the more I thought about that story, the more I worried—and not 
about the young lady. For if anything is clear about our topic, it is 
that the climate for collective bargaining is shaped by a variety of 
conflicting dreams, aspirations and values. There is no stable con 
sensus as to how these conflicts should be reconciled. And there is a 
torrent of discussion, advancing with varying explicitness and candor, 
one value at the expense of another. As a result, there is a risk that 


appraisal of the general climate may be based on soundings or sounds 
that are incomplete, and that wholly personal dreams may be confused 


with those of the community. 


There is a second and related risk which bears mention—that of 
overgeneralization. It is useful to inquire about the general drift of 
opinion, as we are doing. But the term “collective bargaining,” like 
the law’s reasonable man, is a convenient but misleading abstraction. 
Collective bargaining obviously covers a broad spectrum of quite 
different relationships, and no single climate applies to all of them. 
The current climate for Hoffa and the truckers is not the same as that 
for Reuther and the auto companies. In addition, there may be quite 
significant variations in the individual response to any general climate. 
For example, unions in bad odor because of corruption or tyranny may 
be pushed to a vigorous exercise of power because of the unfortunate 
tendency to excuse disreputable conduct by leaders who do bring 


home the bacon. 
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The final difficulty comes from the 
word “new.” That presup- 
poses some fixed base period. Are 
example, talking about a 
new climate in relation to the Wag 
ner Act and the thirties or in 
relation to 1947 and Taft-Hartley? 
Each of those statutes marked impor- 
tant shifts in opinion. And Landrum- 
Griffin marks another shift, especially 
in relation to corruption and despotism 
But the climate for 


wi ord 


we, for 


in some unions. 


bargaining tends to be a continuum, 


and, apart from legislative registers 


of significant changes, there are no 
nicely identifiable reference points. 
\nd so, as I turn to major influences 
in the current climate, I disclaim any 
general warranty of novelty as to 
these influences or, indeed, as to what 
[ shall say. 

Perhaps the most important influ 
the increased about 
major strikes. An obvious explana- 


for this attitude lies in the 


ence is concern 


tion eco 
nomic consequences of such strikes. 
Even though such consequeiices are 
typically exaggerated, they transform 
a major strike from a private quarrel 
into what appears to be a war against 
the Although strikes 
generally result from the failure of 
both management and unions to reach 
agreement, the onus of disrupting the 


( ommunity. 


community’s flow of income and deny 
ing it goods and services typically 
falls on the union because it usually 
is asking for more and because it for 
mally declares the economic war. 

The economic effects of strikes may, 
however, be important for the 
current climate than more subtle psy 
chological effects. A major strike re 
flects internal conflict disorder. 
The surcharged international climate 
our disquiet about 
shows of internal division, 
Little Rock or the 
industry. Furthermore, our system, 
we know, is competing with the So- 
sometimes 


less 


and 
may aggravate 
dramatic 


whether in steel 


viets’: indeed, we have 


Collective Bargaining 


been told that our rate of growth is 
to be governed by moviet statistics. 
The Soviet system gives the appear- 
ance of internal peace and of order 
Such a system may have a special 
anxious to 
On the 


other hand, our system, under which 


appeal to new nations, 


make “giant leaps forward.” 
a handful of tugboat employees or 
disaffected flight engineers may par 
may 
that 
But 
even Americans may find a disquiet 
the 
emphasis on growth and a mechanism 


alyze transportation facilities, 


seem like anarchy to nations 


do not understand a free society 
ing contradiction between new 
of industrial adjustment whose ulti 


mate weapon is idle men and idle 


machines on a broad economic front. 


And we may also be perturbed by 
reading in the same newspaper about 
gap about 


strikes at 


our missile and jurisdic 


tional missile centers. In 
short, a community which in general 
not 


hot war feels increasing concern about 


does tolerate major strikes in a 


strikes during the cold war 
But the massive or critical strike 
is not the only disturbing aspect of 
bargaining 
but 
order. 


contemporary collective 


Peace, we know, is important 


peace, we also know, is not 
\nd there is today increased concern 
that even strike-free bargaining may 
produce settlements which do not pro 
that the publi 


interest. 


mote elusive object 


Such doubts about collective bar 
gaining are connected with profound 
changes in our social framework since 
the depression of the thirties—changes 
that are now so familiar and so fixed 
that 


OV erl TI ked. 


their significance is sometimes 
The government has a 
cepted affirmative responsibility for 
full Through 


ployment 


employment. unem 
SOt ial 
the 
protection against the rigors of our 
and their 


insurance and secur- 


itv, we have increased workers 


economi system against 


own inability or unwillingness to pro 
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Wage increases typically running 
from 3 per cent to 5 per cent, 
plus various liberalizations in fringe 
benefits are predicted as the prob- 
able result of 1961 bargaining by 
AFL-CIO's ‘‘Collective Bargaining 
Reports.”’ 





vide for their old age. Furthermore, 
organized labor, backed by legal pro- 
tection and moral approval has since 
the thirties dramatically grown in 
numbers and apparently in power. | 
say “apparently” because power is a 
fuzzy word and is meaningful only 
if we talk about power to achieve 
specified objectives. While these changes 
were becoming accepted, employed 
\merican workers, organized and un 
organized, were in the postwar period 
enjoying a material progress that was 
the envy of the world. 


There remain dismal pockets of 
poverty and the enduring problem of 
our full employment. But 


there is increasing doubt that unions 


system, 


through collective bargaining can do 
much about those problems. Indeed, 
most economists have rejected the 
purchasing power rationale which was 
one of the justifications for the Wag 
ner Act 
have turned that justification on its 
head and have suggested that infla 
tion or both 
the price for the significant accom 
\merican unionism. 


And a good many economists 


unemployment or are 


plishments of 


Against this backdrop, Samuel Gomp 
ers’ philosophy of “more” no longer 
has the automatic appeal of any plea 
to improve the lot of the underdog. 
“More” is, of not the only 
objective of unions and it may be less 
arbi 


course, 


important than the grievance 
tration mechanisms which have sub 
jected economic power to the rule of 
But the 
which, when it produces large-scale 
strikes, catches the public eye “More” 
may have been enough when the issue 


law “more” is objective 


436 


was bread, but it is not enough when the 
issue appears to be a new TV. On 
the contrary, the question is being in- 
creasingly asked whether more is fi- 
nanced by the weaker elements of the 
community and especially by lower 
paid workers who pay more as con 
and who excluded from 
the better-paying jobs because of the 
link between costs, prices and output 
This is, of course, an old 
What is new is that it can no longer 
be dismissed as an aberration of the 
rear guard of the N. A. M. or of 
economists wedded to the nineteenth 


sumers are 


question. 


century. 

The greater frequency of that ques- 
change in the 
popular image of management. Man 


tion is related to a 
agement, in performing its historic 


responsibility of cutting costs, no 
longer necessarily appears as the cap 
italistic exploiter hungry for dividends. 
On the management may 


appear to be a defender of the social 


contrary, 


interest, and especially of consumers, 
who otherwise are not represented at 
the bargaining table. There are, how 
ever, doubts about management’s ca- 


pacity and will to protect the consumers’ 
such doubt 


interests. One source of 
is that unions 


great power. Although our yardsticks 


some appear to have 
of power are imperfect and our empiri 
cal data about 
inadequate, there is enough informa- 
tion to suggest that some unions have 


wage determination 


gotten more only because they have 
had the those 
situations, 
seems more important than the power 
of persuasion, if I may use a Reuther- 


power to do So. In 


the persuasion of power 


ism. The community need not accept 
the pre-existing distribution between 
shareholders, workers and consumers 
as sacrosanct to ask whether power 
is an acceptable ethical basis for a 
changed distribution. 
Another source of doubt results 
from the fear that competition has 
disciplinary 


been undermined as a 
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force. If so, it cannot be assumed 
that managerial conduct in the inter- 
ests of the enterprise will be socially 
responsible. The powerful union may 
then be justified as a form of counter 
vailing power which will siphon off 
some of the monopoly loot for work 
ers. Such a sharing has a powerful 
Nevertheless, the interplay 
between union and enterprise power 


appeal. 


may result in a cooperative monopoly, 


aggravating the position of the con 


sumer. This interplay may be accom- 


mutual recriminations or 
by a strike. But when the rhetorical 
dust settled, the 
erally will find a higher price tag, and 
“a plague 


panied by 


has consumer gen 


he increasingly is saying 


on both your houses” or at least is 


giving labor less unreserved support. 

This disquiet about the impact of 
collective bargaining is not overcome 
by solemn and well-publicized decla 
rations by each side that it is defend 
Those 


represent and are advancing partic 


ing the public interest. who 
ular interests customarily draw on 
the ethical currency of the commun 
ity. The union will naturally phrase 
its demands in terms of justice and 
fair treatment; it admit that 
it is seeking preferential advantage 


cannot 


or that power carries its own justifica 
Management is subject to simi 
And each side with 


tion 
lar compulsions. 
varying degrees of sincerity or 
ism can identify itself with the publi 


cynic 


interest ; employers, by invoking their 


responsibility to consumers or the 
evils of allegedly wage-induced infla 
tion; unions, by resorting to purchasing 


power arguments. 

The public interest is one of our 
many precious phrases which are more 
important as aspirations than as guides 
The 


problem here again is an old one. In 


to conduct in concrete situations 


1929, Owen D. Young proclaimed the 
gospel of responsible corporate citizen 
ship. Management was to protect and 
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the interests of consumers 
and workers and But 


no one, to my knowledge, has devised 


balance 
shareholders. 


either a formula for discharging those 
conflicting responsibilities or an effec 
tive mechanism of accountability. 


l am not suggesting that the ideal 
of the public interest has no impact 
on corporate management, but I doubt 
that that ideal will cause it to sacrifice 
Nor do |] 
any such sacrifice desirable or appro 
The American in 
are 

the 
prise and their shareholders within 


its vital interests. believe 


priate leaders of 


dustry presumably picked to 


promote interests of their enter 
a framework of legal and ethical com 
Their burdens in discharg 
duties 


pulsions. 


their traditional are sub 


ing 
stantial, given the relentless pressure 
of change and competition at home 
and Those 


picked to save the country 


are not 
and they 
may not be equipped to do so. If they 
attempt likely to 
be faced by intolerable conflicts, and 


abroad. leaders 


to do SO. they are 
they are likely to confuse their inter 
ests with the broader interests of the 


nation. 


The same conflict and the same con 


results when labor leaders in 
voke the public interest to rationalize 
the 


Further 


fusion 


bargaining demands, and same 


public skepticism results 
more, labor leaders who restrain their 
power in order to protect the publi 
interest run the risk of being outshone 
and replaced by those 


by vigorous use of power in the inter 


unconcerned 


ests of their own group 


The current tendency to rationalize 
bargaining positions in terms of the 
public interest may paradoxically be 
contrary to the interest in peaceful 


settlements. One result has been a 


barrage of public pronouncements be 
Such pro 

posi 
public 


fore and during bargaining. 


nouncements tend to harden 


tions, first, because they are 


bec ause cone essions or 
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Pay for leave time away from the 
plant accounted for 6 per cent of 
factory production workers’ gross 
annual payroil in 1959, according 
to a survey of employer expendi- 
tures released by the Bureau of 
Labor Statistics. 





all right in a horse 
trade but not in a holy war waged 
on behalf of the community. Thus, 
bargaining by press release often in 
terferes with the flexible for 
pragmatic accommodation, which is 
at the heart of collective bargaining. 


compromises are 


search 


In making that point, | do not un- 
derestimate the strong pressures which 
exist to enlist the help of Madison 
Public opinion, it is said, 
may in the affect the j 
settlement by way of its impact on the 
parties, on neutrals or 
other adjuncts to bargaining. Thus 
it is natural for both parties to try 
to enlist public support even though 


Avenue. 
end terms of 


politicians, 


they recognize that such efforts may 
complicate the 
The parties are caught in the peren 
They 


bargaining process. 
nial dilemma of foreign offices. 
want to avoid war, if possible, but to 
The 
forward 
the risk 


win it if it breaks out. search 


to go 


for allies may have g 


even though it may increase 
of war. 

You may ask, if the corporate con 
the 
will not protect the public interest, 
faith is that 


yregations 


science or laboristic conscience 


what will do so? Our 
somehow 


rival ag 


these ‘ 
conscience, but by their 


moved, not by 
own interests will achieve a tolerable 
balance. ‘That faith is in 
Adam Smith’s invisible hand in a new 


essence 


context of collective or countervailing 
power. But the present climate seems 
to me to contain as much skepticism 
about the collective hand as there was 
about Adam Smith’s. 

This skepticism is an 
factor behind current suggestions for 
a greater use of neutrals both to keep 


important 
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the peace and to protect the larger 
interest. There is the suggestion that 
the third chair at the bargaining table, 
the public’s chair, is to be filled by 
neutrals picked either by the parties 
or by the government. This is remi 
niscent of the suggestion popular in 
the thirties, that consumers be repre- 
sented on the board of directors. The 
use of neutrals in collective bargain- 


ing may help in some cases to avoid 


strikes, but it is doubtful that neutrals 
can do very much to promote settle 
serve the public 
for this is that, 


which will 


ne 


ments 

interest. reason 
except in extreme cases, there are no 
criteria for determining what is a 
fair wage, a fair price, or a fair profit ; 
and general criteria become even less 
serviceable after differences have been 
narrowed by bargaining. A related 
reason is that neutrals are likely to 
view their main 
strikes rather than as promoting the 
sound settlements even if they could 
identify them. What is acceptable to 
the parties will, to the hafried neutral, 


task as avoiding 


seem sound. 


There are, however, reasons to 
doubt that mediators or 


neutrals operating in major bargains, 


more activistic 


such as steel or automobiles, will be 
an eftective Mediators 
can help parties who are unsophisti 


peace ce rps. 


cated, who get emotionally involved, 
avenue of 
not 


who leave themselves no 


self-facing retreat, or who do 
know their own or the other party’s 
interest. I doubt that many major 
negotiations have these characteristics. 
[t is that they fre 
quently not the 
parties misunderstand each other, but 
understand other 


In such circumstances, 


commonplace 

deadlock, because 
because they each 
only too well. 
mediation does not promise to be of 
very much help to sophisticated bar 
But in some circumstances, 
detached 


gainers. 


informed, resourceful, and 


tactful outsiders may be able to make 
a contribution, especially where the 
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parties have picked them to lubricate 
the bargaining process and have fixed 
the time when they should be called. 
The imposition of neutrals by the 
government is, of course, an entirely 
different matter. Where such inter 
vention becomes typical, the prospect 
that it will occur is likely to chill bar- 
gaining and increase the bargaining 
gap. Management is likely to save 
something for the neutrals to give, 
and the unions, something for the 
neutrals to take away. Thus govern- 
ment boards, and other forms of inter- 
vention may become a kind of social 
narcotic—the more they are used, the 
more they are likely to be needed. 
The history of intervention in steel, 
and in railroads in avoiding strikes is 
not an encouraging one, but it is dif 
ficult for any administration to resist 
pressures to intervene. This admin 
istration has its share of people who 
criticized the inaction of the last ad- 
ministration. Some of this criticism 
may the 
grumbling of those out of power, but 
the weathermap 
that we 


be dismissed as inevitable 


current 
will have more government 


suggests 


intervention and at a higher echelon 
of government. 

Secretary Goldberg is apparently 
ready to assume an activist role and 
to do so publicly. He has great energy, 
great gifts and a world of experience, 
and | not underestimate his 
potential contribution. But his avail 


would 


ability may encourage the parties to 
postpone the painful process of getting 
down to brass tacks. Furthermore, with 
each intervention that involves some- 
thing more than the delaying action 
involved in his two initial successes, 
there is likely to be more dissatisfac 
tion from one side or the other and 
a decrease in the moral authority he 
represents. High level mediation or 
pressure tends to 


tive the more it is used. 


become less eftec 


The current proposals for interven 
tion are basically an attempt to build 


Collective Bargaining 


a half-way house between free bar 


gaining and government direction. In 
a society whose genius is compromise, 
one should not automatically sniff at 
half-way houses. But if bargaining 
with such intervention produces an 
“intolerable” amount of strikes, there 
is likely to be strong pressure for di 
resolution of bar 


rect government 


gaining deadlocks. 
While I am dealing with new forms 


of intervention, I want to mention 
the familiar suggestion that 


dent should by law be given 


the Presi 
choice 
of methods for dealing with so-called 
emergency disputes. Support for that 
become an 


With 


exuberant 


approach has almost 


academic literacy test great 

col- 
leagues, I believe that this method has 
The basic justification 


respect to my more 
been oversold. 
for it seems to be that the package 
is better than the individual procedures 
it contains because the package cre- 
ates uncertainties as to what the gov- 
ernment may do and thus. will 
complicate efforts of the parties to ad 
just their bargaining to the possibility 
Professor 


of intervention. I share 


Livernash’s view, expressed in his 
recent study of bargaining in basic 
steel, that the hope of keeping the 
parties guessing is somewhat unreal 
the 


discount the possibility that interven 


istic. Indeed parties may well 


tion will take the most coercive form 
and may adjust their bargaining ac 
cordingly. Furthermore, if a given 
type of procedure were desirable for 
strike, the 
would presumably have better knowl 


type of parties 


a given 


edge of this correlation than anyone 
else and would adapt to it On the 
other hand, if there is no such corre 
and knowledge 


lation none to m\ 


has been spelled out— it is hard to see 
how a choice of procedures would per 
mit a flexible adaptation of procedure 
to differences among various types of 


strikes. 
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Familiar interventionist devices are 
being supplemented by proposals and 
arrangements designed to avoid dis- 
sound settle- 
studies of 


and to promote 
ments through advance 
problems in particular plants or in- 
meetings of national 
councils from labor, 
ment and the universities. Both types 
of arrangements useful at 
least as a symbolic recognition of the 


putes 


dustries or by 
drawn manage- 
may be 


need for quiet, long-term inquiry and 
of the important general interests in- 
volved. As for more concrete benefits, 
my own hunch is that they will in- 
crease accordingly as the agenda for 
such studies is more rather than less 
We know that it is usually 
easier for parties with clashing inter 


specific. 


ests to agree to a solution of particular 
abstract 
future 


problems as opposed to an 


doctrine which ts to govern 


whose shape impact 


resuit, 


problems and 
are largely \s a 
there are justifiable doubts about the 


unforeseen. 


value of summit meetings, which are 
now a la mode domestically, if not in- 
ternationally. There are enough simi- 
two different forms of 
summitry to keep in mind Dean 
\cheson’s observation that “Nothing 
the Summiteers 
may, of course, that it is the 
lack of growth which presents an un 


larities in these 


grows on summit 


rejoin 


cluttered view. 


[ want now to turn from the some 
what elusive intangibles | have touched 
on to some of the other determinants 
climate which our chair- 


First, there is the shift 


of the new 
man outlined. 
of a larger proportion of employees 
from manufacturing, which is highly 
organized, into white collar and serv 
ice occupations, which are more diff 
cult to The 
sector has traditionally been a minor- 
ity of the total work force. Current 


organize. unionized 


tendencies suggest that it will repre 
sent a progressively smaller minority, 


even if its absolute numbers remain 


fairly constant. Furthermore, in some 
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industries, the absolute number of 
union members may decline because 
of changing technology, more effective 
foreign competition, and changing de- 
mand. Numbers are important to any 
organization, as an index of success 
and prestige, as a source of money, 
and of political power. The normal 
pressures for organizational success 
may move unions losing members to 
press for dramatic bargaining gains in 
order to solidify the loyalties of any 
their own ranks and to 
present a achievement in 
new organizational battles. Unions 
may thus be bargaining hard. Man 
agement will, of course, say that’s an 
Hard bargaining by either 
side the risks of strikes, 
which may alienate the uncommitted 
worker and sometimes the waverers. 
It is difficult how 
these conflicting pressures 
reconciled or, indeed, whether the im 


waverers in 
record of 


old story. 
increases 


for me to judge 
will be 


mediate pressures of particular negotia- 


tions may be so strong as to override 


long-run and speculative considera 


tions. But one general point seems 
clear. Threats to organizational sur- 
vival, whether on the air lines or else- 
where, are likely to provoke severe 
union responses. 

This point is equally pertinent in 
connection with the promise and the 
shall 
whether 


pains of automation. | leave 
to others the question of 
automation is a new phenomenon or 
merely a continuation of the unrelent- 
ing drive for technological advance 
among highly developed societies. A 
similar question, you will remember, 
the use of the term “in 
What is new is 
wider recognition of labor and 


surrounded 
dustrial revolution.” 
the 
management that the worker is not to 
bear the whole brunt of change, which 
benefits the whole community. But 
this consensus, although significant, 
does not take us far in resolving specific 
controversies. For example, although 
the principle of severance pay may be 
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established, the criteria as to its mag 
nitude may be a fertile source of conflict. 

There other difficulties which 
I must pass over. The point which | 
would emphasize is that bargaining 
pliable matters may be 


are 


such 
directed at cushioning the effects of 


over 


change or may be exploited to block 
I The danger of such exploita- 


change. 
acute new 


tion is especially where 
technology threatens the existence of 
particular unions. Thus, railroad 
spokesmen have urged that union re 
jection of proposals, modeled on the 
Canadian solution, to eliminate certain 
firemen jobs only as the incumbents 
retire or resign 1s an efiort to protect 
the union rather than the employees. 
I lack the knowledge necessary to ap 
which | 


praise that charge, mention 


only as an indication of problems 
which may arise when change threatens 


organizational interests. 


Our chairman also mentioned tough 
bargaining by companies because of 
diminishing profits, increased compe 
tition, both domestic and foreign, and 
pressures and exhortations for modern 
izing Here 

friends may urge that tough company 
bargaining is not new, but 
But the 
publicized success of tough 


their plants. our union 


is an old 
occupational disease. 


and well 


apparent 


bargaining in some negotiations and 
the pressures now operating on busi 
that 
to demands for more. 


ness suggest there will be in 


creased resistance 


Our gold and international pay 


seems to me, 
The 
dealt 
problem. 


ments position 
the 
administration 
the 


But, unless we are to be pushed into 


may, it 


operate in Same direction. 


seems to have 


with immediate gold 


restrictionist trade, policies, or into 


substantial reduction in our interna 
tional commitments, our international 
balance of payments position will ulti 
depend on the level of 
\nd if there is to be any co 


herence in government policy, which 


mately our 


costs 
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one cannot guarantee in this or 


other administration, this administra 


any 


tion will encourage wage and price 


restraint and will link 


the two. 


increasingly 


that elusive im 


ponderable, the social climate, I have 


In searching for 
perhaps unduly emphasized the storm 
clouds that may be ahead. There ars 
two reasons for that emphasis: First, 
collective bargaining is on trial, and 
both its costs and its accomplishments 
will be under sharp scrutiny. Secondly, 


a note of disquiet may be a desirable 
corrective against a pervasive element 


\\ e tend To 


neat simple solutions 


of our folklore. believe 
that 
for extremely complex problems, and 
that 
be achieved by exhortation about re 


there are 
frictionless accommodations can 
sponsibility, public interest and the 


life. (ne 


original sin to react against such overt 


good need not believe in 


simplifications as they are 
the bargaining process 
reasoned consent, but its motive power 


t 


is economic warfare. It embodies also 


the ideal of economic democracy and 


individual dignity in a context where 
both difficult to 


and to achieve and where democracy 


democracy is define 


and socially responsible action may 
pull in different directions. 


It would be strange if this complex 
and 


from substantial problems 


paradoxical process were free 
The fa 

tors which have been touched on here 

those problems. But 


may be the in 


aggravate 


may g 
that risk 


ottset by 
creased recognition on the part of 
labor and management that they have 


interests as well as conflicting 
the 


of many of their relationships 


joint 


ones, and by increased maturity 


More 
specific and meaningful predictions of 
the bargaining weather would require 
me to go beyond the limits of my 
ignorance. 
to those 
for 


[ must leave such prophecy 


with greater capacity and 
work. 


[The End] 
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HE SUPREME COURT OF THE UNITED STATES domi- 
nated labor law developments last year. While most of the 
Court’s decisions seemed unsound to the present reviewer, and some 
disastrous, they had the merit, anyway, of evoking several solid and 
some even brilliant dissenting opinions by Justice Whittaker. In 


long-run terms, the most important of the decisions dealt with proce 
dural and jurisdictional issues—the scope of the authority of arbi- 
trators, pre-emption, and the relationships between the Norris-LaGuardia 


anti-injunction policies and other federal labor policies. The Court’s 
ruling that the Taft-Hartley prohibition of union restraint and 
coercion does not apply to stranger-picketing is decidedly noteworthy, 
as were other decisions on more detailed points of substantive law. 

The pre-emption doctrine is for the present reducing the contri 
bution of the state courts to the development of labor relations law. 
However, with Justice Whittaker and numerous other federal judges 
assuming more and more responsibility for legal interpretation, labor 
relations law is still not the exclusive domain of the National Labor 
Relations Board, and the prospects for sound and wholesome develop- 
ment in this field are therefore not entirely black 


Jurisdiction and Procedure 

The ancient issues persist. Some of the most interesting decisions 
last year involved the old questions of power, jurisdiction and pro 
cedure. In labor relations law these issues are peculiarly exacerbated 
because of the tangled statutory, procedural and jurisdictional struc- 
ture. The most interesting cases involved the power relationships 
between the constitutional courts and the (probably unconstitutional) 
National Labor Relations Board; between the courts and arbitrators ; 
between the federal and state governments; and among the various 
and conflicting labor policies expressed in federal statutes. Access of 
union members to the courts was also the subject of some interesting 
decisions. 

It has long been thought that no man’s rights are genuinely 
secured unless he has the elemental right of free access to duly 
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authorized and legitimate courts. Trends 
in labor all the 
other way for a number of years, and 
In past 


relations have been 


last year was no exception. 
years the Supreme Court of the United 
States has yielded great segments of 
the federal judicial power and of the 
right to a day in court to such quasi 


the National 


More recently, 


judicial tribunals as 
Labor Relations Board. 
by way of its pre-emption doctrine, 
it has forced a similar concession by 
the state courts. Now, in what may 
have been the most significant ruling 
of 1960, it has given to private arbi 
trators, the the 
rights of persons and of the power of 


again at expense of 
the constitutional courts, a role anal 
ogous to the one previously accorded 
to the NLRB. And again the Court 
did not even consider the possibility 
that it 


pelling 


was condoning or even com 


deprivations of liberty and 


property without due process of law. 


Courts and the NLRB. 


judicial tribunals such as the National 


Quasi 


Labor Relations Board have had status 
for so long that there is a tendency to 
disregard their questionable constitu 
tional character. Yet the fact remains 
that there is no place for them in the 
Constitution ; at least there is no con 
stitutional authority to give them true 
judicial power. This point is made 
by the Court of Appeals for the First 
That court considered itself 


all 


a case under the 


Circuit 
issues in 
volved in National 
Labor Relations Act, even though the 
union had failed to file 
timely exception to the intermediate 
report of an NLRB 
The statute and the Board’s rules pro 
vide that an intermediate report be- 


obliged to pass upon 


respondent 


trial examiner. 


comes final unless exceptions to it are 


*NLRB v. United Brotherhood of Carpen- 
ters, Local 111, 40 LC ¥ 66,556, 278 F. 2d 823 
(CA-1, 1960) 

*49 Stat. 454 (1935), as amended, 61 Stat 
146 (1947), 29 USC Sec. 160(c) (1958); 29 
CFR Sec. 102.48 (1949) 
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filed within 20 days.* Yet the court 
refused to enforce a Board order with- 
out making an independent examina- 
the record and of the trial 
examiner's the Board’s rulings. 
The judicial power of the United States 


tion of 
and 


belongs under the Constitution to the 
federal courts, manned by judges with 
Only they can issue bind- 
If the Constitution 


life tenure. 


ing orders. is to 


control, these binding orders must 


rest upon a judicial examination of 


the facts and issues raised by a case. 
Otherwise, said Circuit Judge Aldrich, 
“Congress would in effect be giving 
the final 
our in 


administration board 
the formulation of 
and, “We re 


such power, even if it could be thought 
that 


to an 
word in 
junctions,” no 


Y1iZe 


there was such an intent 


This insistence upon respect for the 


Constitution is fine as far as it 


OCS, 
the trouble is that it does not go 

Although the Constitu 
that the 
power shall extend to all cases arising 
the | States, 


we have heard repeatedly that there 


but 
far enough. 
federal judicial 


tion insists 


under the laws of nited 
is no relief for any private party if the 
General Counsel of the NLRB refuses 
to prosecute his charge, and the Court 
of Appeals for the District of Colum 


bia has repeated that well rn hold 
that the 


General Counsel had misconstrued the 


ing.* Despite a contention 
com- 
the 


was final. 


statute in refusing to bring a 
the 
Counsel’s decision 


plaint, court declared that 
General 

The antisocial and unconstitutional 
are 
that 
the General Counsel is thus even in a 


consequences of such holdings 


compounded when one considers 
position to frustrate a constitutional 
test of the NLRA. As is well known, 


the 1959 Landrum-Griffin amendments 


Case cited at footnote 1 
* Bandlow v. Rothman, 40 LC ¥ 66,739, 278 
F, 2d 866 (CA D of C) 
364 U.S. 810 (1960). 


(per curiam), cert. 
den., 





to the NILRA generously granted the 


garment-industry unions a_ special 
privilege to engage in certain strikes 


and other 


boycotts prohibited to 
The 
accordingly been refusing to prosecute 
charges filed those 
Thus we have not only a special privi 
] 


unions General Counsel has 


against unions.’ 


which 1s at least questionable on 
but 
procedural system which makes diff 


Te 
eye 


policy grounds also a rigged 
constitutional test of the ques 
Whether or not 
would ultimately be 


the here \n 


opportunity to air the arguments pro 


cult 
tionable exemption 
the 
upheld is 


exemption 
not point 
formal proceedings has 


This is a 


and con in 


been foreclosed convenient 
way to hide problems, 


healthy. 


but it is un 


Courts and arbitrators.—Abdication 
of its constitutional authority by the 
judiciary of the United States is no 
where exemplified more seriously than 
it was in the Supreme Court’s Warrior 

Gulf decision.” There, with Jus 
Whittaker in a 


dissenting opinion, a 


powerful and 


lonely 


majority 
of the Court, per Justice Douglas, in 
dicated that than 


courts, have the authority to deter 


arbitrators, rathet 


mine the issue of arbitrability in the 
The 


subcontracting 


question 


by an 


vast majority of cases 
was whether 
employer was subject to arbitration 
The collective agreement had a broad 


73 Stat. 544, 290 USC Sec. 158 (1959) 
hereinafter referred to as Section 8) 

I r Administ 
General Counsel, | 


€ 9141 (4th Ed.) 


The constitutional issue | 


itive Decisions of the 
ABOR LAw Reports § 9009, 
is been raised 
nongarment industry union. with the 

Br un 7 / I ] 
Lithographers, 39 LC § 66,110, 
294 (DC Cal., 1960) 


*Umted Steelworkers v. Warrior Gulf 


iaW being upheld »ee, 


Amalgamated 
180 F. Supp 


Navigation ( © 66,629, 363 


u.3 


mpany, 40 Lé 
574 (1960). In a companion case, the 
Court Justice D ] 


went 


again per 
of 1tS8 Way to warn 
train trom passing Ipor 


admittedly 
Steelworkers v. Ent 


issues subject 


United 
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It also had a clause 
providing 


arbitration clause. 
specifically and expressly 
that 
function of 
to arbitration.” ® 
ion characterized mainly by questionable 


are strictly a 
shall not be 
In an opin 


“matters which 
management 


subject 


understanding of the nature of collec 
the relations 


Jus 


tive agreements and of 
between unions and employers, 
tice ruled that the 


below erred in refusing to compel the 


Douglas courts 


submit his subcontract 
Where an arbitration 


and the management 


employer to 
ing to arbitration. 
clause is ““broad,”’ 
functions clause 1s said, 
the 
from arbitration only if there is “the 
purpose 


arbitra 


“vague, he 


courts may exclude a grievance 


forceful evidence of a 
to exclude the 
This 


such 


most 
from 
presumably, 


claim 
means, 


tion 
that 
cluded from arbitration as are specifi 


only matters will be ex 
the 
The potential 


cally reserved by parties to 
collective agreements 
of this rule, considered in terms of 
conse 
quences, 1s the 


hand, it may go the German codeter 


or juridical 
On 


either practical 


Staggering. one 
mination idea one better, making out 
who usually know 


the 


arbitrators, 
little about 
business problems involved, the key 


side 
very economic and 
higures in extre mely intricate manage- 
On the other hand, 


the 


ment decisions 


it may contribute to decline of 


labor 


toward 


me UU. S 


arbitration a result 


Company, 40 LC | 66,630, 

(1960) 

nited workers 2 : 10 Gu 

mpany cite 
wrkey z wr Gull 


ration rootnote és 
Compan) cited < rootnote & 
new law declared (on June 


Me aney 


- 
as follows 


aware of the 
1960) in Warrior & Gulf, Judge 
June 23, 1960, stated the rule 


settled that the question of 


we ll 


It is so 


arbitrability, in the absence of a specifi 


} 
¢ 


rovision by the parties in their collective 


bargaining agreement to the contrary, is tor 


thereon is 
International and Tele 
yration v. Local 400, International 
] 40 LC € 66,781, 


ectricai | 
upp. 866 DC N. J., 1960) 


1961 °@ 


discussion 


Telephone 


tl courts that no 


essary.” 


ker, 
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which other largely unperceived pres 
ent factors are tending. 

In any as Justice Whittaker 
pointed out, the result reached by the 

the Court 
participate ) 
\rbitration, 
consensual, 
The 


it cannot be imposed 


event, 


seven members of 
Black did not 


will not stand analysis. 


other 
(Justice 
2s everyone agrees, 1S a 


contractual institution. parties 
must agree to it; 
upon them in the present state of the 
law. Like every other matter of cor 
the question whether a person 


for the 


tract, 


has agreed to arbitration is 
appropriate, duly-authorized court to 
determine. And the determination is 


to be made, as is true of every con 
tracts case, by a careful examination 
of the relationships established by the 
parties. Justice Whittaker 
that the had 


vears to induce a change in the labor 


pointed 


out union sought for 


contract which would have limited 


the right of the employer to sub 


contract. The courts below both in 
ferred that the employer’s persistent 
refusal to concede this point to the 
that 


sub 


union definitively established 


there had been no agreement to 
mit subcontracting to arbitration. In 
these the 


circumstances, moreover, 


clause expressly reserving “matters 
which are strictly a function of mat 
agement” was properly construed as 


Hence, 


function of 


covering the subcontracting. 


unless the judicial con 


struing contracts has somehow been 


negated, it followed that the union’s 


demand for arbitration had to be 


denied 
Own ot ( 1g nters apparently 
also do not 1 full rights of property, for 
unions are entitled 
cket ; is. Judge Royal of 

the Stat f ton took the 
that 


position 
Iree spec h”’ 
use the 
shopping-center property. Freeman, d. b. a 
Bellevue Properties v. Retail Clerks Union 

LC % 66.037 (Wash.. 1959) 


court a simple-minded error 


Obviously 
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contrary, the 


In deciding to the 
majority gained for the union a result 
which it could for itself in 
collective bargaining. There are many 
this 
no matter how 
It is compul 


not gain 


wavs of looking at untoward 


result, but viewed, it 


is a rank 


usurpation 


sory arbitration by judicial fiat; it 1s 


an abnegation of judicial power 


favor of a strictly private agency; it 
is a mandate to employers that they 
uninformed outsiders 
and difficult 


functior 


must yield to 
one ot the more delicate 
aspects of the management 
it denies the owners of businesses the 

right t 
by personnel of their own choice 


legal have their businesses 
run by 
[t is, all in all, the old story 
the right of private property is con 


fronted by the demand for ever-greater 


when 


union power, the present personnel of 
the Supreme Court will without fail 
award the concession sought by the 
union.” the 
25 


Majorities in Supreme 


Court during the last years have 
dealt sound legal and social principles 


The 


Warrior & Gulf decision ranks among 


an unremitting series of wounds 


the most debilitating and disgraceful 

The legally untenable character of 
the decision is not mitigated by Jus 
tice Douglas’s many observations con 
the the 
agreement, the problems of 


cerning nature of collective 
labor rela 
for 


Justice 


tions, and the role of arbitrators 


they are uniformly unsound 


Douglas keeps repeating that no-strik 
the 


clauses 


“quid pro quo’ for 
His 
here obviously is to soften opposition 
But what 


observation 


] . 
Clauses are 


intention 


arbitration 


to his holding in the case. 


ever the intention, the 


speechmaking ot perty 


dine t re 
ling private proj 


more viol: s ‘ 


forbidding 


speeci 


trespass 
mobility. Or 
union entitled t 
: te 
ywwner’s will is 
ht of private 
] } 
logic-chopping can « 


Ame? 
© 66.628 


United Steelworkers 7z 
1) Li 


SEE e Te 
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564 (1960) 
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makes little sense. Perhaps in most 
instances the observation is loosely 
accurate, but it isn’t necessarily so. 
Suppose the parties should negotiate 
a collective with a no- 
strike clause but without any provision 


Douglas 


agreement 


for arbitration. Is Justice 
saying that he will read a broad arbi- 
no-strike 


whence derives his 


clause into 
If so, 
(Actually, it makes more 
that 


agreement containing any concessions 


tration every 
agreement ? 
authority ? 
sense to Say every collective 
by the employer also contains a no 


strike provision, whether or not ex 
plicitly stated. | 
that it 


court so to hold 


am not insisting 


now would be necessary for a 
I am only trying to 
make the point that Justice Douglas’ 
position is entirely gratuitous. Fuller 
understanding of the legal and eco 
nomic relations among unions and 
employers suggests that the on/y thing 
a union has to offer in return for the 
concessions made by an employer is 
an undertaking not to call strikes dur 


Nat 


urally, conditions will vary from one 


ing the term of the agreement. 


firm to another. One firm may have 


concessions 


to yield both economi 


and arbitration in return for a no 
strike agreement; another may have 
to yield even more; still another may 
have to yield all control over the busi 
ness without getting a no-strike agree- 


ment in return. 


The situation may also be reversed. 
\gain depending upon the variable 
economic conditions, an employer may 
be able to get a no-strike agreement 
in return for only a small wage in- 
crease; another may have to grant a 
larger increase; a third may be able 
to avoid any increase; a fourth may 
even manage to secure 


union agree 


ment to a wage-decrease, and then 
for, 
The 


a no-strike clause 


get a no-strike clause in return 
say, a union-shop agreement. 


flat that 


446 


assertion 


is the guid pro quo for broad arbitra- 
tion is thus both naive and legally 
irrelevant. 

The same is true of his related in- 
that while arbitration is a 
substitute for litigation in commercial 


sistence 


it is a substitute for “industrial 


cases, 


strife’ in labor cases. There is a cer- 


tain loose validity to this statement, 


too; but it is also neither relevant nor 


necessarily true. The mere fact that 


a union with a grievance will resort 


to a work stoppage im some instances 
does not mean that it will always do 
the 


Sometimes it will, sometimes 


so in absence of an arbitration 
clause. 
accuracy will permit no 
that. 


where the absence of arbi- 


it will not; 


more definite statement than 
But 
tration will mean work stoppages over 
the 7 
the Supreme Court to compel arbitra 
With clearer and better author 
ity in the 
the United 
served the 
equally carefully refrained from com 


even 


grievances, it 1s not business of 


tion. 
premises, the Congress of 
States has carefully pre 


right to strike and has 


pelling employers to agree to arbitrate 
grievances. Moreover, Justice Doug 
las undoubtedly realizes that he could 
not get a majority of the Court to go 
along with him in reading arbitration 
into every collective agreement. In- 
the form of work 


dustrial strife in 


stoppages is a normal and natural 
life. It is, of 
but 


incident of industrial 


course, not to be encouraged; 
neither is the proper interest in mint- 
mizing it to be made the basis and 
justification for compelling employers 
to arbitrate when they have not agreed 
to do so. 

Perhaps the most questionable of 
all Justice Douglas’ homilies lay in his 
encomium of arbitrators. An arbitra- 
tor, said he, is “usually chosen because 
of the parties’ confidence in his knowl- 
edge of the common law of the shop 
and their trust in his personal judg- 
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ment.” ’* Again this is only a frag 
ment of the truth—much less than a 
half-truth—of dubious relevance. Upon 
rare occasion, unions and employers 
find a whom they both 
repose great confidence, and he serves 
Far more 


perse¢ mn in 


them over long periods. 
frequently, arbitration is of the short- 
has 


term or ad hoc variety. There 


been a great deal of writing on this 


se 


subject, with much talk of a “common 


law of the shop.” Most of this is pure 
romance and wishful thinking. Fre 
quently arbitrators know nothing at 
all about the shop to which they are 
called in order to pass judgment on a 
grievance. Rarely do they know any 
where nearly as much as the parties 
involved. Even more rarely do they 
have the confidence of both parties. 


But must be emphasized 
that 
issue before the court in the Warrior 
No 
petent the arbitrator, the question in 
all cases Did the 
agree to submit this particular dispute 
to him? 
arbitration, collective agreements, the 
and the 


again it 
none of this was relevant to the 
how com 


cy Gulf case. matter 


remains: parties 


Justice Douglas’ musings on 


“common law of the shop” 
virtues of arbitrators served only to 
obscure this issue, and they led him 
unsound and un 
Justice Whittaker 
did not pose as a labor relations ex 


to a thoroughly 


wholesome result. 


pert ; he confined himself to the proper 


business of a judge—looking into the 


law of the case. He emerged with a 


thoroughly sound and wholesome 


conclusion, in harmony with both the 
the realities of industrial 


law and 


relations. 
Federal pre-emption.—W ith federal 
regulation spreading amoeba-like to 


engulf all areas of law, the Supreme 


Court’s pre-emption doctrine is likely 
to continue to give its creator consid 
erable trouble. Each time that federal 
regulation duplicates a type of state 
regulation which pleases the preju 
dices of a majority of the Court, ap 
parently, an exception to the general 
pre-emption is going to be 
the discomfiture of 
pre-emptionists as 
Justices Douglas, Black and Warren. 
DeVeau v. Braisted,* a ma 
jority of the Court hold 
that Section 8 of the New York Water 
front \ct 
empted by the federal Landrum-Griffin 
Act.* 7 
fice to convicted felons for five years 
The 
York law’s prohibition is with 
the 
cover the same “field”; equally obvi- 


rule of 
made—much to 
such doctrinaire 
Thus, in 
refused to 
was 


Commission pre 


The latter prohibits union of 


after imprisonment has ended.’ 
New 
out time limit. Obviously two 
ously, therefore, the state law should 
if the Court 
is to rule consistently with its other 
But in De 


Veau the majority hold, in an 


be considered pre empted 
pre-emption decisions 
opinion 
by Justice Frankfurter, that the New 
York law is not pre-empted because, 
the 
Griffin, Congress specifically approved 
the New York-New Jersey Waterfront 
While Section 8 was not 


a part of the congressionally approved 


passage of Landrum 


prior to 


Compact.’ 


compact, said Justice Frankfurter, it 
was passed by the legislatures of the 
two states as an implementation of 
the 


structively within the Congressional 


compact, and hence came con 
approval, thus obviating the operation 
of the pre-emption doctrine. Justice 
Douglas (with Black and Warren con 
curring) dissented, making the valid 
that the 


clearly in conflict with the previous 


point present ruling was 


pre-emption rulings which all mem 





United Steelworkers v. Warrior & Gulf 
Navigation Company, cited at footnote 8. 
“40 LC ¥ 66,583, 363 U. S. 144 (1960) 
* New York Unconsolidated Laws, Sec 


6700ww (McKinney Supp., 1960). 


Labor Relations Law 


73 Stat. 519, 29 US¢ 401-531 
(1959) 
* 73 Stat. 536, 29 USC Sex 


"67 Stat. 541 (1953) 


Secs 


504 (1959). 





the Court have 


proved at one time or another.” 


bers of present ap- 

Anti-injunction v. other labor poli- 
cies. Anti-injunction legislation, 
laissez-faire caricatured, is anomalous 
in a policy context of strict regulation 
There 


fore creative judicial statesmanship of 


of all phases of labor relations 

kind which most members of the 
present Supreme Court seem to value 
would suggest that where anti-injunc 
tion policies run afoul of the policies 
of more recent and more detailed labor 
legislation, the anti-injunction policies 
made to give way \ bare 


should be ’ 
majority of the Court, however, has 


rallied to the anti-injunction policies 
In an written by Justice 
Black Warren, 
and Harlan concurring), the majority 
held that the Norris-LaGuardia Act 

the injunction 


opinion 


(Douglas. Brennan 


barred issuance of an 


rainst a strike bv a railroad unton 


ag 
TI threatened to strike t 
compel a railway company to hold oft 


The can 


cellation was approved and even di 


le union 
incelling certain facilities 
rected by the appropriate regulatory 


Nevertheless, 


ant ellation 


agencies of four states 

the held, the 
as an appropriate 

and the anti-injunction provisions 


Norris Act had to be 


celebrated Trainmen cas was 


Male rity 
bargaining sub 
ject 
of the 
The 


distinguishable, according to the ma 


respected 


jority, for there the union was striking 


over a matter which was subject to 


the arbitration procedure set up by the 
Act, 


the disputed matter was not subject 


Railway Labor while here 


to that arbitration procedure 


*The Wisconsin Supreme Court | 
the pre 
the United 
that Wise 
pline of members for re 
picket 


wil ich 


emption doctrine 
states 


even 
Court, holding 


prohibiting union disci 


Supreme 
msin law 
fusing t 


empte d by 


respect a 


1 


line 1s pre tederal law 


conspicuously expressly 


conduct 
msin l:mployment 


€ 16,564, 105 N 


and 
from governing such 
UAW v. Wisi 
Board, 41 L( 
(Wis., 1960) 
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In another excellent dissent, Justice 
Whittaker, demonstrated the super 
ficiality of the majority opinion. He 
pointed out that the principle under 
lying the Trainmen decision was that 
the Norris Act had to when it 
conflicted with another statutory 
scheme, namely, arbitration under the 
Act. The opposing 
scheme here was regulation of rail- 


be Ww 


Railway Labor 


road facilities by state agencies deriv 
ing authority from the federal Interstate 
Commerce Act. Thus here, as in 
Trainmen, the disputed matter was 
subject to the decision of a statutorily 
(And finally he 
noted that the present case could eas 


appointed agency. 
ily have been considered on all fours 
the the 
itself dis 


Here 
that 
facilities 


Trainmen 
had 
cancellation of 
were ruled by the 
which it had with the railroads. 


with case 


union contended 
putes over 
collective agree 
ment 
under collective 
to the 


' 
Xailway 


Since all disputes 


agreements are subject juris 
diction agency set up by the 1 
Labor Act (the National Railroad Ad 
justment Board), exactly the same 
reasoning which persuaded the Court 
in Trainmen to uphold the injunction 
controlled The 
union should have been compelled to 


National 


should have here. 
take its grievance to the 


Railroad Adjustment Board 


We do 
Supreme Court will rule on the ques- 
whether the Norris Act bars in- 


not as yet know how the 


tion 


junctions against strikes in violation 
There is 
the 


among the inferior federal courts, with 


of collective agreements. 


considerable conflict on point 


47 Stat. 70 (1932), 29 USC Sec. 101 
1958) 
Chicago 
{ 66,415. 


* Order of Railroad Telegraphers 7 

Northwestern Railroad, 39 
362 U.S. 330 (1960) 

Brotherhood Railroad Trainmen v. 
Chicago River and Indiana Ratlroad, 32 LC 
€ 70,566, 353 U. S, 30 (1957) 

44 Stat. 577 (1926), 45 
153 (1958) 


USC Secs. 151 
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the Tenth Circuit ruling last year that 
the current federal policy favoring 
enforcement of collective agreements 
should prevail over the Norris Act.** 
An early decision from the Supreme 
Court should be forthcoming on this 
important issue. 

The present majority’s strong pro- 
union bias would seem to suggest that 
the Norris Act will come out on top. 
After all, if the nation’s international 
relations and obligations must yield 
to the power instincts of union lead 
as the Court held where a union 
pickets ships sailing under foreign 
flags,”® there is little likelihood that 
Taft-Hartley policies will be permitted 


ers, 


to prevail. 

Position of individual employees. 
A pair of rulings in one decision of 
the Pennsylvania Supreme Court * 
shows that court thumbing its nose 


at the current national preoccupation 


strengthening the position of 
individual members. In 
the court that an individual 
employee has no right to sue an em 
for 
agreement; if 


with 
union one, 
ruled 
violation of a collective 
the union 
prosecute the employee’s grievance, 
ruled the court, the employee must 
In the other, the court 


ploy er 
refuses to 


accept his lot. 
went through a good many contor 
tions, reciting the currently fashion 
able literature and recapitulating the 
currently fashionable theories—all in 
prelude to a holding that an expelled 
union member may not expect court 
protection from an allegedly wrongful 
expulsion until he has exhausted the 
procedures available within the union 


Union Conduct 
There were interesting decisions on 
almost all kinds of union conduct last 
Transit Freight 
282 F. 2d 345 
Smclair Refining 
© 66,682 (Dé 


“Chauffeurs v. Yellow 
Lines, Inc., 41 LC § 16,541. 
(CA-10, 1960). But, 
Compan) Itkinson, 40 L( 
Ind., 1960) 

* Marine Cooks v. Panama Steamship Com 
pany, 39 LC 4 66,416, 362 U. S. 365 (1960) 


Labor Relations Law 


While 
dominated, the 
start on fixing the meaning of the 1959 
Per- 


Taft-Hartley issues 


made a 


year. 
courts fair 
Landrum-Griffin amendments. 
haps the most notable decision was 
that of the Supreme Court in the cele 
brated Curtis case, holding that stranger 
picketing (of the kind specifically pro 
hibited by Landrum-Griffin) did not 
violate the older and more general 
Taft-Hartley prohibition of union re- 
straint or coercion.*’ Extreme and 
exaggerated union violence preoccu- 
pied the courts in a number of cases, 
and a federal court made some harsh 
remarks about the way in which the 
Governor of Minnesota chose to meet 
the social threat posed by union vio 
lence in the town of Albert 
Closed shops and the NLRB’s remedy 
for unlawful hiring procedures came 


Lea.™ 


to the courts in a number of cases, as 
did the kinds of strikes and boycotts 
which have long been prohibited by 
Taft-Hartley and which have received 
more recent attention in Landrum 
Griffin. 

Violence.—W hile the orthodox con 
tinue to assert that union 


a thing of the past, for which vicious 


violence 1s 
employers were mainly responsible, 
the unions themselves continue their 


methods on a scale 


violent grand 
Numerous instances reached the courts 
again last year, but, as in previous 
years, they rarely involved new or in 
teresting questions of law. The mass 
the Auto Workers in 
the legendary Kohler strike finally 
reached the NLRB, the Board 
holding that although the company 
could lawfully have discharged every 
striking employee who participated, it 
nevertheless had to back 
striker not positively discharged be 


obstruction of 


with 


take every 


UW, 40 Li 
1960) 
€ 66.351, 362 


* Falsetti uv. Local 2026, | 
{ 66,590, 161 A. 2d 882 (Pa., 

"NLRB Drivers, 39 
274 (1960) 

* Wilson ( 
LC % 66.053, 179 


1959) per cur 


I S 
mmpany, Freeman, 38 
F. Supp. 520 (DC Minn., 


1am) 
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cause of alleged refusals to bargain in 
good faith after the strike began.*® In 
a similar case of blockading by the 
Electrical Workers in a dispute with 
the Electric Company, the 
Board ruled that “nonviolent” block 
ing of access to company premises 
even 


General 


constituted unlawful coercion 
though nonstrikers did manage to get 
through to their jobs.*° Conspiracy 
convictions were upheld by the North 
Carolina Supreme Court against agents 
of the Textile Workers in connection 
with violent depredations which were 
to make the South 
unions The nauseating bullies of 
the Mine Workers again earned stiff 


intended safe for 


penalties from the law amounting to 
$165,000 in compensatory and $50,000 
in punitive damages. Among other 
things, a mob attacked a non 
union mine operator, buried him under 
dirt, em 


ployees to beat and curse him, stripped 


union 


a pile of forced his own 


off his clothes, whipped him, and 
doused him up and down in a pool of 
filthy water 


Perhaps the most shocking event 
of the year, however, was the action 
of the Governor of Minnesota during 
the strike of the Packinghouse Work 
ers aga 
\lbert 
did the 


obstruction 


inst Wilson and Company in 
Le 

union 
that 
sought the aid of Governor Freeman. 


1. To such extreme lengths 
carry its violence and 
the local authorities 
The aid he gave, however. was to the 


union—ordering a shutdown of the 
his 


plant, and, in “enforcement” of 
proclamation of martial law, prevent 
ing the local courts from proceeding 
against the thugs \ 
judge federal district court held Free 
man’s conduct unconstitutional The 
whole of the the 
closest attention of those who main 


union three 


opinion 1s worth 


* Kohler Company, 1960 CCH NLRB 
7 9077, 128 NLRB 122 

* Local 761, International (Union 
trical Workers, 126 NLRB 25 (1960) 

™ State Walker, 39 LC 466,216. 251 
N. C. 465, 112 S. E. 2d 61 (1960) 
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tain an interest in law, order, and 
justice. Its main tenor may be gath- 


ered from this excerpt: 


“At the time the Governor declared 
martial law, the local government of 
the City of Albert Lea and the County 
The 


were 


was functioning. 
courts the 
moving freely in and about their daily 


of Freeborn 
were open, citizens 
pursuits without danger, except those 
continue with their 

The District Court 
had 


straining orders against mass picket 


who desired to 
work for plaintiff 
of Freeborn County issued re 
ing and violence, and contempt cita 
tions by reason of the violation of such 
orders had been set for hearing before 
the court, but without any attempt to 
call out the National Guard in aid of 
the 
peace and order in the suppression of 
the Governor summa- 
rily declared martial law for the City 
of Albert Lea and the entire county 


civil authorities in maintaining 


mob violence, 


The rights of the courts 
the 


of Freeborn. 
to proc eed against members of 


mob by way of contempt were en 


joined. The workers who desired to 
return to their work at the plant were 
and 


forbidden to return, 


right under the Federal Constitution 


plaintitt’s 


to operate its plant was abrogated by 


the decree of the military , 


The court went on forthrightly to 
censure Mr action 
pointed out that toleration of it would 


Freeman's and 
leave the citizens of the state without 


any substantial protection of their 


constitutional rights. 

Stranger picketing as restraint or 
coercion of employees: Curtis case.— 
In an opinion written by Justice Bren 
the Supreme Court has held that 


stranger picketing for recognition by 


nan, 


a union which employees have rejected 
*UMIV v. Osborne Mining Company, 40 
LC € 66,609, 279 F. 2d 716 (CA-6, 1960) 
Case cited at footnote 28 
‘Case cited at footnote 28 


NLRB v. Drivers, cited at for 


= 
tnote 2/. 
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28 to one in an NLRB election does 
not amount to coercion of employees 
within the meaning of Section 
8(b)(1)(A) of the NLRA.* To hold 
that stranger picketing for recognition 
is an unfair practice, said Justice 
Brennan, would be to impede or di 
minish the right to strike. Since Se 
tion 13 of the NLRA* declares that 
the right to strike is preserved unless 
specifically limited by the act, no ban 
on stranger picketing may be imposed 
unless based upon specific statutory 
language. But no such language can 
be found in Section 8(b)(1)(A), said 
Justice Brennan. Moreover, he con 
tinued, in Section 8(b)(4)(C), stranger 
prohibited, 
that is, 


picketing is specifically 
but only in one circumstance, 
when another union has been certified 
Thus, a holding that Section &(b)(1) 
(A) ferbids stranger picketing even 
though no other union has been certi 
fied would be to create duplication and 
overlapping among the statutory se 
tions. In these circumstances, Justice 
Brennan ruled, only the clearest evi 
dence in the legislative history of 
Taft-Hartley be 
support a prohibition of stranger pick 
His 
search of the legislative history failing 
to turn up such he 
cluded that stranger picketing could 


would sufficient to 


eting under Section &8(b)(1)(A) 


evidence, con 


not be held a violation of that section. 


Like the the 
Appeals for the District of Columbia 
which it affirms, Justice Brennan’s de 
and unsound in 
the first 
stranger picketing has nothing to de 
with the right to strike. There may be 


de cision of 


cision 1s inaccurate 


every respect. In 


strikes without picketing and picket 
ing strikes. definition, 


a stranger union 


without By 
not 
the employees of the employer in 
volved in stranger picketing and 
therefore not call a strike. On 

“61 Stat. 141 (1947), 29 USC Sec. 158 
(b)(1)(A) 


in text as Section 8) 


does represent 


can 
the 


referred to 


(1958) (hereinafter 


Labor Relations Law 


Court of 


place, 


other hand, even where a union does 


represent employees, prohibition of 
picketing by that union could in no 
way impede or diminish its right to 
The first point made by Jus 
tice must 


jected as completely invalid in either 


strike. 
Brennan therefore be re 
fact or law. 

His second point is even weaker, if 
While insisting that 
° , 

Section 13 requires all restrictions on 


that is possible. 


picketing to be “specific,” he cites 


Section &8(b)(4)(C) as an example of 


a picketing restriction. There are a 
number of words used in that section, 
“picketing” will not be 


Che section pro 


but the word 


found among them 
hibits 
by a union seeking recognition where 


strikes or strike inducements 


It is quite 


1] 
ii 


another has been certified 
correct to hold that 
within the section when it operates as 
work 


picketing fa 


a prohibited inducement to a 
stoppage. 


the section 


But it is not correct to cite 

as a specific—and much 
less as an express—prohibition of pick 
eting. If Section 8(b)(4)(C) prohib 


its picketing specifically enough to 
satisfy Section 13, then Section 8(b) 
(1) 
identifiable no less specifically 
kind of coercion prohibited by 


(1 y(A) the 
ducement prohibited by 8(b)(4)(C) 


For picketing is 
as the 


Rib) 


does St), too 


than it is as kind of in 


Justice Brennan said that 8(b)(1) (A) 
would overlap 8(b)(4)(C) too much 
if held to prohibit stranger picketing 
This, without 
lapping among the closely 
fair practices defined in the NLRA is 
All the 


pra tices 


merit Over 


too, 1s 
related un 
a commonplace. important 
employer unfair overlap, 
with Section 8(a)(1) overlapping all 
the others. No one has ever suggested 
that this overlapping should operate 
the natural 


each ( of 


normal and 
the 


There is similar over 


to restrict 
reach of subdivisions of 
Section S(a). 
457 (1935), as umende 1, 29 | »( 
(1958) (hereinafter 


13) 


* 49 Stat 
163 


Sector 


et referred to in 


text as 





lapping among the subdivisions of 


&(b), defining union unfair practices, 


although not to quite the same extent, 
and until the present problem arose 
no one ever suggested that overlap- 
ping among the union unfair practices 
should force a restriction in their nat- 
ural reach. Justice Brennan's reliance 
on the overlap between 8(b)(1)(A) 
and &(b)(4)(C) as a ground for his 
decision is therefore without basis in 
reason or authority. 

For him to hold that stranger pick 
eting could not be regarded as pro- 
hibited by &(b)(1)(A) without the 
“clearest indication in the legislative 
intent is bad 
not leg- 
islative history But 
then for him to go to the legislative 


history” * of such an 
enough ; statutory language 


is what counts. 


without 
that he stipulated for is 
The legislative 


history seeing the “clearest 
indication” 
almost beyond belief. 
numerous instances 


type 


history does in 
refer to stranger picketing as a 
of conduct intended to be prohibited 
by Section &(b)(1)(A). This 


the place to reproduce the evidence, 


is not 


but the interested reader can observe 
it in abundance by reading my How 
the NLRB Repealed’ Taft-Hartley 


(1958) and by checking its references. 


There should never have been any 
doubt in anyone’s mind that stranger 
picketing for recognition by a rejected 
union unlawfully coerced employees 
in the exercise of their right not to 
join unions and not to engage in col 
lective bargaining. The fundamental 


question is whether or not an em 


ployer coerces employees when he 
recognizes as their exclusive bargain 
ing representative a union which they 
do not want. The Court of 
for the District of 
that question in the Bernhard 


\ppeals 


Columbia faced 
Alimann 


Bur 


“ase.” In an opinion by Justice 


"NLRB v. Drivers, cited at 

NLRB wv. Bernhard-Altmann Texas Cor 
poration, 40 LC § 66,535, 280 F. 2d 616 (CA 
of DC, 1960) 
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ton (Judge Fahy dissenting), that 
court gave the obviously correct an 
swer. It held both the union and the 
employer guilty of unfair practices in 
negotiating a collective agreement 
when the union lacked majority status 
and the employer made no effort to 
test the union’s majority claim. If 
employees have the right to bargain 
through representatives 
of their own choosing, it seems clear 
that the employer coerces them in the 
exercise of that right when he imposes 
representative which 
And if it is co 
ercion for the employer to recognize 
a union, it follows that it is also coer 
cion for a union to insist upon recog- 


Whether 


the union's insistence is oral or by 


collectiv ely 


upon them a 


they have rejected. 


nition in those circumstances. 


means of picketing can make no dif- 
I thought 


has been 
which 


ference. It never 
that the the 


achieves coercion is material. 


form of conduct 

It will be interesting to see how the 
Supreme Court handles the Bernhard- 
Altmann case. Unfortunately, the facts 
the 
opportunity to reduce 


of the case are such as to leave 


Court with an 
it to insignificance. The question of 
the union's majority status was a close 
the NLRB 
somewhat questionable basis that the 
union fell just short of a majority 

The Court may take the 


view that it 1s inequitable in such cir 


one, with finding on a 


therefore 


cumstances to hold the recognition an 
\nd the weakness of 
thus 


unfair practice. 
the 
hidden. 


Curtis decision may remain 


Stranger picketing and the Lan- 
drum-Griffin amendmerts. 
other reasons cited in support of his 


\mong 


in the Curtis case, Justice 
the 


decision 


Brennan mentioned stranger- 


picketing prohibitions passed by Con- 


1959 and now known as the 


gress 1n 


Texas 


tmann 
(1959) 


” Bernhard-. 
122 NLRB 1289 
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Landrum-Griffin amendments. Sec 


tion 8(b)(7)(B)*' of the new law pro- 


hibits precisely the kind of picketing 


involved in the Curtis case, making it 
an unfair practice for a union to picket 


for recognition or in order to organize 


employees where in the 
12 months it has defeated in 
But that fact should not 
have the Court to 
Curtis picketing lawful under 8(b)(1) 
(A). the 


Landrum-Griffin amendments took a 


been 
an election. 
induced 


Indeed, 


position contrary to the one Justice 


Brennan was to take in the Curtis case. 
that Section &(b)(7) 
overrule the 
decision only to the degree that it was 
the 
the 
one of the 


They declared 


was designed to 
inconsistent with new section.* 
\s of the time that 


enacted, 


new section 
Curtis de 


the 


was 
cisions on the books was that of 
Court of Appeals for the 
Columbia 
that 


the Court 


down. 


Supreme 
The other Curtis de 


one 


handed 


cision then on the books was that of 


the National Labor Relations Board 

a decision contrary to the one handed 
down later 
Had the 


ested in 


by the Supreme Court. 


Supreme Court been inter 
reflecting congressional in 
tent, the proper thing to do would 


the NLRB’s 
decision, not that of the court of ap 


have been to approve 


peals ; for the latter decision was obvi 
ously inconsistent with the new law, 
But 


while professing to be concerned about 


while the Board’s was consistent 


congressional intent, Justice Brennan 
approved and followed the decision 
which the sponsors of the Landrum 
Griffin Act said they intended to 
overrule. 

73 Stat 


(1959) 


544, 29 USC Se 


PP , 
section (Db /) overrules the Curtts 


the extent that those 


Section 8(b) 


and Alloy cases to 
onsistent with 


1147, 86tl 


decisions are inc 
(wi 
41 (1959) 


(ong lst Sess 


Re] t 


Labor Relations Law 


preceding 


hold the 


sponsors ¢ yf the 


Curtis 


District of 
a decision exactly like the 
later 


The new law’s prohibition of stranger 
picketing for organizational or recog 
nition purposes applies in three cate 
gories of cases: Section &8(b)(7)(A) 
applies where the picketing is against 
an employer who has a valid contract 
(B) 


applies where within the preceding 


with another union; Subdivision 


election has been 


(¢) 


12 months a valid 
held; and 
where the picketing has gone on for 


Subdivision applies 


more than a “reasonable period” not 
to exceed 30 days, without an election 
petition having been filed. There are 
certain complicated provisos to Sub 
(C). The first provides for 


expedited elections without prior hear 


division 
ing. The second permits picketing 
designed solely to publicize the fact 
that an employer is operating a non 
union establishment. The third quali 
fies the second by limiting its privilege 
to cases in which so-called “publicity 
picketing” does not have the effect of 
inducing “any individual employed by 
any other person in the course of his 
employment, not to pick up, deliver 
goods or not 
form any services.” ** Under 
10(1),** the NLRB is required to 
the 
empowered to 


or transport any to per 
Section 
seek 
district courts are 


and federal 


grant temporary in 


the Board 


velieve that 


junctive relief whenever 


has reasonable cause to | 


a violation of 8(b)(7) exists 


Thus far the vast preponderan e of 


from the federal 
district courts in 10(1) 
only a few from the NLRB itself and 
the 
Easily the most significant ruling t 
District Judge 


? el ae ae cS 
ii « i \ 
This ruling was not es 


dex 1s10Nns has come 


with 


Cases, 


from federal courts of appeals 


emerge was one by 
Swygert.* 
sentially a legal one, although its legal 
potentially 


consequences are 


“73 Stat. 544. 20 USC Sec 
1959) ; 
“61 Stat. 149 
USC Sec. 160(1) 


nated Section 10) 


(1947), 


(1959) 


“Getreu 7 jar é Unio ; Li 
§ 66,138, 181 F 1960) 


453 





Rather it concerned the meaning and 
character of all stranger picketing. 
Provoked by the difficulties created in 
the exculpation of “publicity picket 
ing,” Judge Swygert said: 

“Tt is difficult, if not impossible, to 
imagine kind of 
picketing pertaining to an employer's 
union 


any informational 


failure or refusal to employ 


members or to have a collective bar 
gaining agreement where another ob 
ject of such picketing would not be 
union bar 


In most instances certainly 


ultimate recognition or 
gaining. 
the aim of such informational picket 
ing could only be to bring economic 
pressure upon the employer to recog 
nize and bargain with the labor or 


ganization.” 

These observations have been quoted 
and cited by a number of the district 
judges, and, while not solving all the 
problems arising 
they have cleared the air considerably. 
I have found no decisions involving 
Subdivision (A), and, with one excep 
Subdi 


under the new law, 


tion, the decisions involving 
vision (B) are fairly straightforward, 
with temporary injunctions ordered in 
The 
decision by District Judge Tehan 
While issuing the injunction, Judge 


all cases.* one exception is a 


Tehan spoke as though he would ap 
ply the second (publicity picketing) 
8(b)(7)(C) to a 


Subdivision (B) case, if he were con 


proviso of Section 
vinced that the immediate purpose of 
the picketing was to inform the public 
of the picketed employer's nonunion 
status. 


It is not enough, he said. to 


rooti te 45 
Brother 
€ 16.539, 188 F 


1960): S 


cal 200, Internationa 


Teamsters, 41 L( 


hood of 
Supp. 184 (DC Wis., 
District 76, Retail, Wh 
Store Union, 39 LC $ 66,419 (DC Pa.. 1960), 
40 LC 4 66,456 (DC Pa.. 1960): Penne 
Local 692, Retail Clerks Association, 41 
§ 16,586 (DC Md., 1960): / t wv. Dallas 
General Drivers, 38 LC 465.988 (DC Tex.. 
1959), heard on merits, Dalila Genera 
Drivers, 127 NLRB 93 (1960); Cosentino 7 
Retail Clerks, 38 LC 965,987 (DC Tl. 1959) 
454 


7 
hauffter 
J 


esaie and l/epartment 


find, as Judge Swygert did, that all 
stranger “publicity picketing” can be 
found to Subdivision (B); 
rather, he the court must 
find that recognition is a direct and 


violate 
declared, 


immediate objective. 

Had Judge Tehan been hearing a 
(C) charge, his position would have 
But he was 
And the 
“pub- 


been easy to understand. 
dealing with a (B) charge. 
statute’s exception in favor of 
licity picketing” is clearly not appli 
cable to (B) cases In these cases, it 
does not matter what the picket plac 
ards 1 what the 
profess as their objective. What mat 
ters is the the court 
concerning the union’s objective. If 
the court concludes from all the evi 


say, or union agents 


conclusion of 


dence that the union is picketing for 
recognition, and if within the preced 
ing 12 months a valid representation 
election has been held, then the court 
should rule Subdivision (B) violated. 
Judge Tehan’s remarks about distin- 
quishing between ultimate and imme 
diate objectives are simply irrelevant 
under (B) and serve only to confuse 
a good many 

(B). For 


one thing, there is the question whether 


Subdivision (C) creates 


more problems than does 


in (C) cases the union may always 
picket for 30 days without fear of in 
the 


the courts 


junction. Thus far decisions of 
both the Board 


declined to identify the 


and have 
“reasonable 
period” mentioned in (C) with 30 days 
in all cases, as little as ten days being 
found sufficient where the picketing 
has been associated with violence.*® 
" Cavers v. Local 200, International 
head of Tramee 
United Shoe W , 
F. Supp. 324 (DC 
Vadden v. Local 3 
smen’s Union, 40 
1960): Pennello 
sociation, 39 LC 
Greene v. Inter 
39 LC f 66.109. 


I A cited at footnote 
” Cune rkers of Amer- 
LC 9 66,272. 181 
1960) ) 


ica, 39 
N. J., 
Internationa 
LC 966695 (DC ill. 
Local 400, Retail Clerks A 
£ 66.201 (DC of DC, 1960): 
national Typographical Union, 
182 F. Supp. 788 (DC Conn., 1960); Elliot 
Sapulpa Typographical Union, No. 619, 38 
LC © 66.020 (DC ¢ Ykla.. 1959) 


see, als 


Printing Pri 
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As to the expedited election without 
prior hearing provided for in the first 
proviso, the Ninth Circuit has held 
that no constitutional rights are in- 
fringed.°° So long as no sanction 
(such as injunction or damages) can 
be imposed upon the union subjected 
to an election without a prior hearing, 
the court ruled, due process require 
ments are satisfied. 

Far and away the greatest and most 
abiding problem under (C) is that 
raised by the second proviso, privi 
leging “publicity picketing” where no 
secondary work stoppages are caused 
by such picketing. Naturally, unions 
have been astute to avail themselves 
of the second proviso and have been 
tending to identify their picketing as 
“informational.” Some 
been holding that if the picketing has 


courts have 
recognition as one of its objectives, its 
allegedly informational character will 
immunize the union 
junctive relief. Other 
insisted that the second proviso must 


not against 1n 


courts have 
Their position is, like 
that of Judge Tehan, that an ultimate 
recognition objective is not 


be respected. 


enough 
where the picketing is overtly infor 


For them it is 


mational in character. 
necessary to establish (1) that recog 
nition is clearly the direct objective 
2) that the picketing has had 
the effect of inducing secondary work 
stoppages (that is, refusals of pick-ups 
The itself 
has held that if such secondary work 
stoppages occur, Subdivision (C) is 
violated even by picketing which is 


and ( 


and deliveries). Board 


clearly informational—a decision faith- 


” Department Store 
41 LC € 16,639 (( 
E. g., McLeod v. Local 89, Hotel and 
Restaurant Employees Union, 39 LC € 66.228. 
181 F. Supp. 742 (DC N. Y., 1960), modified, 
40 LC 4 66,729, 280 F. 2d 760 (CA-2, 1960): 


Phillips ILGWU, 38 LC $66,051 (DC 
Tenn., 1959) 


Employees Brown, 
A-9, 1960) 


Teamsters Local 618, Auto- 
7 16,647 (DC Mo., 
Typographical 
630 


“Cosentino 7 
motive Employees, 41 L( 
1960); Greene v. International 
Union, 40 LC 466,782. 186 F 
(DC Conn., 1960) 


Supp. 
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fully reflecting the statutory language.®** 
By and large, the courts have been 
sophisticated in their evaluation of 
union good faith in the use of osten- 
sibly informational they 
have in numerous instances declined 
to credit mere changes in the wording 
of the picket signs.°* On the other 
hand, such courts as the Second Cir 


picketing ; 


cuit have insisted that decrees be nar- 
rowly drawn to permit picketing at 
times when there is no possibility of 
inducing secondary work stoppages 
as for example in the case of restau 
rants where deliveries are confined to 
certain hours. 

Perhaps the best solution to the 
complexities of Subdivision (C) is to 
make the 
turn upon whether the picketing has 


issuance of an injunction 
caused interruptions in pick-ups and 
as most of the courts have 
test the 
statutory language and probably best 


deliveries, 
done. Such a conforms to 
effectuates the congressional intent. 

Discrimination by unions. 
8(a)(3) of the NLRA 


unfair practice for an employer to en 


Section 


makes it an 


courage or discourage union member 
ship by discrimination in hire or in 
terms or conditions of 
\ lengthy proviso ex 


cuses such discrimination where based 


tenure, or in 
employment. 


on a limited union shop agreement 
entered into with a bona fide majority 
10(b) of the NLRA 


no complaint may be 


union. Section 
provides that 
unfair labor 


than 


issued “based any 


more 
prior’ ** to the 


charge of such unfair practice. Local 


upon 


practice Occurring S1X 


months filing of a 


International Brotherhood 
127 NLRB, No. 132 (1960) 

*But, see, Brown v. Department Spe 
cialty Store Employees, Local 1265, 40 LI‘ 
{ 66,673, 187 F. Supp. 619 (DC Cal., 1960), 
aff'd, 41 LC 16,639 (CA-9 1960) 
secondary work stoppages) 

*McLeod v. Local 89, Hote! 
modified, cited at footnote 51 


146 (1947), 29 USC Sec 


Teamster S, 


(no 
Emp 


“61 Stat 160(b) 


(1958) 





Lodge 1424, International Association 
of Machinists v. NLRB*™ involved a 
complaint of unfair practices based 
on charges by employees that they 
had been compelled by their employer 
to pay dues to the respondent union. 
The compulsion, while predicated upon 
with the 
union before the 
charges were filed, actually occurred 
within six months of the filing of the 
charge. On these facts, the Supreme 
Court of the United States, in an 
opinion by Justice Harlan, said that 
the complaint was barred by Section 
10(b). It is true, Justice Harlan 
noted, that compulsory membership 
in the union constituted a continuing 
violation of but only if the 
union-shop agreement itself violated 
the That issue, Justice Harlan 
observed, could unfortunately not be 


negotiated 
months 


an agreement 


some ten 


the act 
act. 


tried, since the contract had been ne 
gotiated more than six months before 
the charge was filed. 

\s Justice Whittaker pointed out in 
another of his extremely able dissent 
ing the logical difficulty 
was all in Justice Harlan’s mind. The 


opinions, ’ 


unfair practice charged in the com- 
plaint was not the invalid agreement ; 
it was the compulsion to the payment 
of dues, with discharge of resisting 
employees as the penalty for refusal. 
The complaint was issued on the basis 
of charges filed within six months of 
the alleged unfair practice. Therefore 
Section 10(b) barred no critical aspect 
of the complaint. Strictly speaking, 
the complaint needed to make no men 
tion of the all, for the 
contract was relevant only to the de 


contract at 
fense. But once the respondents cited 
the contract as a defense to the com 
plaint of discrimination, they raised 
the issue of its validity. It is most 
peculiar to insist, as Justice Harlan 
and the majority did, that inquiry into 
the validity of the affirmative defense 

* 362 U_S. 411 (1960) 

* Case cited at footnote 57 
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should be barred by a statute of limi- 
tations, but that as a consequence the 
otherwise valid complaint should fail. 


How so simple a legal problem 
could be so mishandled is mysterious 
Quite possibly the fault lies 


the NLRB 


Board has 


indeed. 
with the which 
argued the case, for the 
been confused for a long time on the 
relationship between the enacting por- 
tion of 8(a)(3) and the provisos per 
mitting compulsory-unionism in certain 
cases. The Board is in the habit of 
considering computsory-unionism agree- 
when 


way in 


ments unlawful in themselves 
they do not meet the statutory stand- 
ards, quite apart from any violation 
of the specific enacting portions of the 
legislation which may come about as 
a result of application of an agreement 
the standards. This is 
plainly erroneous. In most instances 
it hurts 


not within 
the error is inconsequential 
nothing to Say that an agreement in- 
consistent with the statutory stand- 
ards is itself an unfair practice. But 
as the Local Lodge decision demon- 
strates, this failure carefully to main 
tain the distinction between a positive 
unfair practice, on the one hand, and 
a formal document which does not 
measure up to statutory standards on 
the other, can in some cases create a 
great deal of confusion. The needs of 
the mechanical jurisprudence which 
the NLRB practices ought to be sub 
ordinated here, so that the justices of 
the Supreme Court will not be con- 
fused. It kept firmly in 
mind that the mere negotiation of a 
compulsory-unionism agreement does 
not violate the NLRA, 


standards set forth in the provisos to 


should be 


even when the 


8(a)(3) are not met; and that a vio 


lation of the act—an unfair practice 
within the meaning of Section &(a) (3) 


and Section 10(b)—occurs only when 


some kind of discrimination which 
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encourages or discourages union mem- 
bership is practiced against an employee. 

We are dealing here with an im- 
portant legal issue of potentially great 
Justice Whit 
He pointed out 


practical significance. 
taker saw this clearly. 
that as a result of the majority's de 
cision, unions are in a position to force 
employers to discriminate against great 
multitudes of employees who prefer 
not to join unions. It is only neces 
sary, he said, for unions which com 
pel employers to agree to union-shop 
clauses not within the statutory 
standards, to refrain for six months or 
more from inducing the employer to 
threaten to discharge 
\fter 
the six months have gone by, under 
the Local Lodge decision, Section 10(b) 
will serve to immunize discharges or 
unlawful discrimina 


discharge or 
employees who refuse to join. 


other forms of 
tion even though charges are filed on 
the very day that the unfair practices 


occur. 


Other significant decisions arising 


out of union-imposed discrimination 


in employment were handed down last 
The 


International 


vear Second Circuit gave the 


Typographical Union 


virtually carte blanche to 


compulsory-unionism conditions in the 


impose 
publishing industry.*”) A number of 
the federal courts of appeals rebelled 
from the NLRB’s Brown-Olds blunder 
which forces employers 


buss remedy,™ 


4 y ) 4 
VLRB 7 \ ems dicate Company, 4 


F, 2d 323 (CA-2, 1960) 
/ourneymen, 115 


LC 9 66.5 7, 279 
l' nite As 
NLRB 593 (1956) 
~y VLRB v. Saltsman, 41 LC € 16,516, 
283 F. 2d 472 (CA-6, 1960): NLRB vw. Inter 
national Union Operating k:ngtneers, 40 
LC § 66,663, 279 F. 2d 951 (CA-8&, 1960); 
NLRB United States Steel Corporation, 
40 LC 9 66,425, 278 F. 2d 896 (CA-3, 1960); 
Building Material Teamsters Union v. NLRB, 
39 LC 4 66,300, 275 F. 2d 909 (CA-2, 1960); 
Vorrison-Knudsen Company NLRB, 39 
LC 466,308, 276 F. 2d 63 (CA-9, 1960); 
Teamsters NLRB, 39 LC 4 66,226, 275 
F. 2d 646 (CA-7, 1960); cert. granted, 363 
U. S. 837 (1960); NLRB Local 85, Sheet 
Metal Workers, 39 LC % 66,202, 274 F. 2d 
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to pay for unlawful compulsory 
unionism conditions imposed by unions 

even where no employees have been 
compelled to join.*' A California court 
held that a union was quite within its 
rights in expelling members who took 
that 


W her e 


a political position contrary to 
taken by the union, at least 
the expulsion came after a fair hearing 
the did have 
monopoly control of job opportuni 
Another California court 
that a union must respond in damages 


and where union not 


ties.’ said 


when, in violation of a closed-shop 


agreement, it furnishes incompetent 


workers who cause monetary loss to 
the employer.’ 

Strikes and boycotts. 
both 


proscriptions 


Decisions in 
the original 
the 
There 


this involved 
Taft-Hartley 
Landrum-Griffin amendments. 
fairly 


area 
and 
were also two y interesting de 
cisions under the Sherman Act 

Taft 
decisions the 
Appeals for the District of 
the 


\mong the most interesting 
Hartley 

Court of 
Columbia, upholding 
NLRB ’s overruling of one of the more 
the NLRB’s 
misconstructions of the Taft-Hartley 
provisions. The Truman NLRB held 
shortly after Taft-Hartley was passed 
that it 
for a union to picket 


was one by 


Kisenhower 


indefensible of ‘Truman 


was “lawful primary action” 
at all the gates 
of the “primary employer” with which 
rates used 


it was disputing—including 


344 (CA-5. 1960), petition for cert. filed, 29 
U. S. L. Week 3002 (U. S., July 5, 1960) 
(N« 937) Ct... Per Coal { 
VLRB, 41 LC ¥ 16,646 (CA-7, 1960). Com 
pare Shear’ Pharmacy, Inc., 1960 CCH 
NLRB $9119, 128 NLRB, No. 124 (1960), 
and Southeastern Plate Glass ¢ ympany, 1960 
CCH NLRB $9309, 129 NLRB, No. 50 
(1960). with Nordberg-Selah Fruit. In 12 
NLRB, No. 89 (1960); Chun King 
Inc., 126 NLRB, No. 98 (1960): and 
569, United Packinghouse Workers 
NLRB, No. 100 (1960) 
= Mitchell Internationa ] clation 

Machinists, 39 LC § 66,321 (Cal 
1960) 

Csordas v. United Slate Roofers. 
€ 66,197, 177 Cal App. 2d 184 (1960) 


ymipar 


Supe t 





exclusively by the employees of inde- 
pendent contractors.** Because this 
legitimized the kind of inducement of 
secondary work stoppages which the 
act plainly prohibited, the Eisenhower 
NLRB in an unusually courageous 
and straightforward reinterpretation 
of the statute held that picketing in 
such had to be 
sidered an unfair practice.°” The ap- 
proval of this reversal by the Court of 
Appeals for the District of Columbia 
comes as something of a surprise, 
since that court has tended in the past 
to the Truman 
Board's interpretations. Perhaps the 
composition of the court in this case 
(Danaher, Miller and Prettyman) had 
something to do with the result. 


circumstances con- 


consider sacrosanct 


The NLRB 
NLRB 


publicity picketing” confined to 


went pretty far—for the 
in another case, where it held 
that ‘ 
the entrances of a store used by con- 
and carefully kept away from 
nevertheless 


summers 


service entrances was 
unlawful since the same entrance was 


used all day also by employees.” 


When 
formed that the only way he could get 
rid of a picket line would be to quit 
doing business with an offending non 
subcontractor, the Board held 
that the new Section &(b)(4)(11)(B) 
of the act the 
Board’s view, the union’s conduct ran 
afoul of the “threaten, « or re 


a general contractor was in 


union 


was violated.™ In 
oerce, 
strain” language of the new provision. 

In another Landrum-Griffin case, a 
court California 
\malgamated Lithog 


federal district in 
ruled that the 
raphers were guilty of an unfair prac 
tice when they struck to secure the 


“ United Electrical Workers, 85 NLRB 417 
(1949). 

* Local 71, International Union of 
Workers, 123 NLRB 1547 (1959) 

* Electrical Workers, Local 761 v. NLRB, 
40 LC 4 66,437, 278 F. 2d 282 (CA of DC, 
1960), cert. granted, 364 U. S. 869 (1960) 

* Local 261, United Wholesale and Ware- 
house Employees, 125 NLRB, No. 50 (1959) 


I lectrical 
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kind of “hot cargo” agreement 
hibited by the combination of Section 
8(b)(4)(ii)(A) and Section 8&(e).% 
To the complaint that the law specifi- 
cally permits such contract to unions 
in the construction industry and the 
needle trades, the court had a harsh 
answer: Congress is under no consti- 
tutional obligation to uniform 
legislation and its failure to do so in 


pro- 


pass 


this case did not amount to a denial 
of due process. 

For years now, the NLRB has had 
to with the that 
Section 10(k) requires it to make a 
to one of the 


contend argument 


definite award of work 
unions involved in a jurisdictional dis- 
pute. Despite reversals by some courts, 
the Board has continued to insist that 
it cannot make such awards without 
running afoul of the general statutory 
policy against giving unions closed 
shop control of employment. This 
year the Fifth to the 
defense of the Board’s position, citing 


Circuit came 
a persuasive consideration which has 
heretofore been generally overlooked.’° 
Jurisdictional strikes, the court pointed 
ac 
303 


such 


out, are subjected to independent 
tions for damages under Section 
of the Taft-Hartley Act.” In 
the must give 


eries where one union seeks by strik 


actions, courts recov 
ing or inducing work stoppages to get 
work for its members which the em 
No 
court in a Section 303 suit could allow 
to affected, 
Circuit, positive 
of the to the 
\s the court put it: 


ployer has awarded to others. 


said the 
NLRB 


striking 


its decision be 
Fifth 


award 


by a 
work 
union. 


“Local 1140, International Hod Carriers, 
27 NLRB, No. 74 (1960). 

” Brown v. Local i7, Amalgamated Lithog- 
raphers, 39 LC § 66,110, 180 F. Supp. 294 
(DC Cal., 1960). 

* NLRB v. Local 450, International Union 
of Operating Engineers, 39 LC ¥ 66,234, 275 
F. 2d 408 (CA-5, 1960). 

"61 Stat. 158 (1947), 29 USC Sec. 187 
(1958). 
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“It seems highly unlikely that Con- 
gress would enact a statute permitting 
an aggrieved person to sue for dam- 
ages for a jurisdictional strike, with 
the quality of the strike finally and 
irrevocably fixed without any Board 
determination, and at the same time 
provide that the same strike would 
no longer be an unfair labor practice 
as a basis for seeking injunction if 
the Board, acting as arbitrator as 
signed the work to the striking union.” 


Hence, the court ruled, the NLRB 
was quite correct in refusing to make 
a definite award of the disputed work 
to one of the 
jurisdictional strike. 


unions involved in a 


After agreeing in a collective con- 
tract to certain limitations on its sales 
of fresh meats, the Jewel Tea Com- 
pany brought suit under the Sherman 
Act * against the Amalgamated Meat 
Cutters, charging that the union was 
involved in a conspiracy in restraint 
of trade with butcher shops which 
wanted the limitation. The Seventh 
Circuit, in a strong opinion by Judge 
Schnackenberg, upheld the complaint.”* 
Ruling that unions had no legitimate 
right to concern themselves with mar- 
keting decisions. Judge Schnacken- 
berg said: 

“Whether one system of marketing 
or another offers the greater good and 
better prices in any given community 
is to be determined by the public: the 
laws of free competition may not be 
thwarted by a 
ployers and unions who conspire to 
prevent commercial development.” * 

The International Typographical 
Union fared somewhat better, in an- 
other antitrust newspaper 
publisher charged the union and a 
publishing competitor with a con- 


combination of em- 


case. A 


spiracy to force him out of business 
because he alone in the community 
had resisted the union’s bargaining 
demands. The evidence disclosed that 
the union had supplied the publisher- 
defendant with considerable funds, on 
the strength of a promise that with 
such support he would be able to 
drive the complainant out of business. 
Despite their combined efforts, how- 
ever, they were unable to make any 
headway against the plaintiff. Appar- 


ently for this reason, the court dis- 


missed the complaint, holding that 
where no actual exclusion of compe- 
tition has occurred it is necessary to 
prove a specific intent to monopolize, 
antitrust violation 


before an iS es- 


tablished.*® 


Employer Conduct 

While the greatest punctiliousness 
attends any determination of the le- 
gality of union conduct, the NLRB, 
at any blunt instru- 
ments when employer conduct is in 
issue. Both fact and fre- 
quently stretched in order to hold 
employers guilty of unfair practices 


rate, uses only 


law are 


when according only a moderate ben- 
efit of the doubt 
any guilt. Fortunately, the federal 
courts of appeals in a number of cir 


would free them of 


cuits continue to inspect carefully the 
decisions and the Board, 
when dissatisfied, they deny en- 
As a matter of fact, last 
than 


orders of 
and, 
forcement. 
year 
the usual amount of judicial criticism 
of NLRB findings of fact and analyses 
of law. As noted hereinafter, the 
Supreme Court itself seems to have 


there seemed to be more 


gone out of its way to bring to the 
Board’s attention home-truths 
about its authority to the 
course of collective bargaining. The 


some 
control 





™ Case cited at footnote 70. 

*26 Stat. 209 (1890), 15 USC Secs, 1-7 
(1958). 

* Jewel Tea Company v. Local 189, Amal- 
gamated Meat Cutters, 39 LC { 66,107, 274 
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F. 2d 217 (CA-7, 1960), cert. den., 362 U. S. 
936 (1960). 

*” Case cited at footnote 74. 

* Scott Publishing Company v. Columbia 
Basin Publishers, Inc., 39 LC ¥ 66,099, 180 
F. Supp. 754 (DC Wash., 1959). 
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burden of the Court’s instruction may 
be most significant in regard to the 
legality of the pure collective-bar- 
gaining lockout, which the Board 
continues, without any basis in law, 
automatically to hold an unfair practice. 
Restraint and coercion.—Although 
Section &8(c) of the Taft-Hartley Act 
was designed to put it to rest, the 
“totality of conduct” doctrine 1s now 
identifiably back in action, doing yeo 
man work to hold employers guilty 
of unfair practices whether or not 
they have actually violated the law 
The Capitol Fish case™ involved an 
employer statement which could in no 
legitimate manner be called coercive. 
Yet, because the employer was held 
guilty of certain unfair practices com 
pletely dissociated in time and sub- 
stance from the speech, the speech too 
was held an unfair practice. 
Employers rarely commit the phys- 
ical batteries which are so common 
an aspect of union activities, but when 
they do assault union people they are 
fairly sure to be held guilty of restraint 
or coercion of employees in the exer- 
cise of their right to join unions. In 
one case an employer, two supervisors, 
and two rank-and-file employees as 
saulted some stranger pickets who 
presumably “advertising” the 
nonunion status of the establishment. 


were 


The employees had less use for the 
union than the employer did. In fact, 
the picketing union disavowed any 
them. Never 
theless, in a two-to-one decision the 
Tenth Circuit upheld an NLRB ruling 
to the effect that the assault was an 
unfair practice.** The majority held 
that it showed the employer's bitter 
attitude thus 
aged the employees from entertaining 


intention to organize 


antiunion and discour- 


Capitel Fish Company, 126 NLRB. No 
123 (1960) 


“NLRB 
39 Lf 


WcBride { n 
pany, € 66,114, 274 |} 
1960) 

* See, cuits, Ine NLRB, 3 
2d 738 (CA-7, 1960); 


Sunshine Bi 
F 


LC € 66,205, 274 
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any prounion ideas. Justice Lewis, dis- 
senting, explicitly condemned the as 
sault as a plain violation of local law, 
but he did not understand how it could 
amount to restraint or 
employees in the exercise of 
right to join a union when it was per 


coercion of 
their 


fectly obvious to everyone concerned 
that the employees did not want to 
join. The explanation lies, of course, 
in the tradition of holding employers 
to standards of conduct far more rig 
orous than those established by the 
statute, while unions are permitted to 
escape in all instances except those in 
which even the simple-minded can see 
a flagrant violation of the statute. 


Discrimination and the substantial- 
evidence test.—Each time that an em 
ployer discharges a union member, or 
threatens to shut down a department 
when organizing is going on, he faces 
a real risk of being held guilty of dis- 
crimination which discourages union 
membership. In all but a few 
he can be sure that the Board 
hold him motivated by unlawful anti 
union While 
of the review ing courts are extremely 
wary of upsetting such Board find 
ings, others take their job of review 
Last year the 


cases, 
will 


considerations.” some 


much more seriously. 
Third and Fifth Circuits vacated sev 
eral Board findings as unsupported by 
the evidence, and were unusually blunt 
in their characterization of the Board’s 
Thus Judge Hastie 
Circuit modified the 


findings of fact. 
in the Third 

Board’s order because its “finding was 
based on speculation and unjustified 
Judge the 
same delivered an 
modifying another Board order which 


inference.” * Staley in 


circuit opinion 
“ines »ymprehensible.’ 
the Fifth ¢ 


he considered 


Judge Cameron in ircuit 


Vajeront, d.b.a. Home Re 
127 NLRB, No. 81 (1960) 
“Vogue Lingerie, Inc NLRB, 40 LC 
{ 66,672, 280 F. 2d 224 (CA-3, 1960) 
VLRB v. American Dredging Compan 
38 LC 4 66,089, 276 F. 2d 286 (CA-3, 1960), 
filed, 29 [ S. L. Week 


taurant Drive-In, 


petition tor cert 
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said of a Board decision which he felt 
compelled to vacate: “This is another 
instance where the Board has gath 
ered con 
siders suspicious and accepted them 


together circumstances it 


in the face of positive testimony given 
by reputable and unimpeached wit 
nesses.” ** Judge Hutcheson, also of 
the Fifth Circuit, dismissed all the 
findings in another case as based on 
“surmise and suspicion,’ “without 
“completely 

truth 
accused the 


support in the evidence,” 
contrary to the evident 
right,” and so on. He 
trial examiner of a “misunderstanding 
of his independent function as an im 
partial trier,” of “active and partisan 


and 


participation in the hearing,” 
what was rele- 
The trial 


“misunderstanding... 
vant and what was not.” ® 
examiner's report, said Judge Hutche 
son, was a “lengthy argumentative 
apologia of nearly 100 printed pages, 
written in the spirit and couched in 
the language not of adjudication but 
** Of both the inter 
report the Board’s de 


of advocacy.” 


mediate and 


cision, the judge said: “|they are] as 


injudicious as they are unjudicial, as 
indefensible as they are surprising.” * 

In the present writer’s opinion, the 
trial examiner’s report and the Board's 
decision in the Kohler case * offend 
fairness, common sense and logic even 
more egregiously than did the ones 
which aroused Judge Hutcheson’s in 
dignation. But “speculation and un 
justified inference” have taken the 


place of proof on so gargantuan a 


scale in the Kohler case that there is 


(Footnote 81 continued) 
3003 (U. S., July 5, 1960) (No. 981, 
lerm; renumbered No. 123, 1960 Term) 
VLRB Crosby Chemicals, Inc., 39 L( 
{ 66,125, 274 F. 2d 72 (CA-5, 1960). See, 
VLRB v. Drennon Food Products Com 
pany, 38 LC 4 65,950, 272 F. 2d 23 (CA-5, 


1959 


] 
also, 


1959) 
NLRB vw. ( Products Company, 40 
LC § 66,679, 272 F. 2d 23 (CA-5, 1959) 


a/e 


‘Case cited at footnote 83 
Case cited at footnote 83 


* Kohler Company, cited at 
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and of 


not room in these pages for even a 
general review.” 

Interference with strikes and other 
concerted activities. 
other employer-unfair-practice issues, 


Here, as among 


the Board’s tendency is to hold the 
employer guilty of violating the act 
while the 

position 


evidence 
courts of appeal the 
that employers have been left with a 
rights. Thus, the Board it 
goes without saying that an employer 


on the slightest 
take 
few for 
violates the law if he discharges men 
who walk out without permission be 
cause the shop is not warm enough 
for them.** Again, even though the 
legality of an employer's seniority rule 
may not be examined because it was 
promulgated more than six months 
prior to the filing of an unfair-practice 
the holds that 
practical application of the rule will 


charge, Board any 


be found unlawful, if a charge is filed 


in due time There is some chance 
of a reversal of this ruling, in the light 
of the Supreme Court's holding in the 
Local Lodge case,” 
for in reasoning from a holding favor 
able to 
employer. 

Caldwell Packaging Company™ in 
volved an interesting problem. Cer 


but caution is called 


a union to one involving an 


tain employees had been laid off prior 
strike ; 
participated in the picketing and in 


to a during the strike, they 


other ways made “common cause 


with the 
decision, the Board held that the em 


strikers In a two-to-one 


ployer had no duty to go forward and 


to ofter these employees reinstate 


Petro, The Kohle 
ldmimstrati Law 
cago, Henry Regnery Company, 1961) 
“Washington Aluminum Comp: 
NLRB, No. 162 (1960) 
” Ballas Egg Products, Inc., 12 
46 (1959) 
"Local Lodge 1424 
»f Machinists 
S. 411 (1960) 
125 NLRB, No. 59 ( 


See, Sylvester 
Union Violence and . 


International Assocn 
VLRB, 40 LC 4 66,440 


1959) 





ment. Having joined the strike, they 
were not entitled to reinstatement or 
to recall unless they notified the em 
ployer before being replaced that they 
had abandoned the strike. There is 
nothing remarkable about this ruling 
except that so manifestly correct a 
decision should have evoked a dissent 
from Member Fanning. 
the Board’s favorite tech- 
niques of forcing employers to rein 
state strikers not otherwise entitled 
to reinstatement is to hold that the 
employer has “condoned” the striker’s 


One of 


conduct. At least one judge and one 
court are prepared to resist fast and 
loose application of the condonation 
doctrine. Judge Boyd of the Sixth 
Circuit had these things to say about 
one NLRB decision on condonation: 
“There is no evidence whatever of a 
positive act by the... [employer] to 
indicate either a forgiveness of the 
strikers or an intention to resume 
their former relationship with them. 
... |The Board] misapprehended and 
grossly misapplied the standard for 
determining substantial evidence.” 
While 
language, Judge 
Circuit displayed a 
appreciation of the NLRB’s “exper- 
tise.” ** The Board had held that a 
multi-plant employer violated the act 
when it denied a productivity bonus 
to strikers. \fter an enlightening 
analysis of the law on discrimination, 
Judge Bone held that the employer 
was justified in denying the bonus to 
the strikers because he had used an 
objective standard—productivity. There 


using considerably milder 
the Ninth 
similar lack of 


Bone of 


was every reason to believe, said Judge 
Bone, that the bonus would have been 
denied to any group of employees 
whose productivity was down, regard- 
the reason. Hence, it could 
not be concluded that the bonus had 
been withheld in order to punish em- 
ployees for engaging in a protected 


less of 


a lasti-Line, Inc. v. NLRB, 40 LC { 66,555, 


278 F. 2d 482 (CA-6, 1960). 
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concerted activity. In such cases as this, 
Judge Bone rules, an unfair practice ex- 
ists only if the denial is shown to be 
specifically motivated by an intent to 
punish the strikers. It is a pleasure to 
observe reasoning as tight as that. 
Lockouts.—One of the techniques 
of a kangaroo court is to confront its 
victim with a the existence of 
which has never been suspected. The 
NLRB’s view of the legality of the 
pure collective bargaining lockout 
brings this technique to mind. The 


law 


pure collective bargaining lockout is 
the perfect counterpart of a collective 
bargaining strike. The employer de- 
clares that the shop will be shut down 
till the union and its members accept 
his proposals. There is no question 
of a refusal to bargain: the employer 
faith 
during the lockout; hence there is no 
valid ground for holding the lockout 
Like 
wise, there can be no valid finding to 
the effect that the employer interferes 
with, restrains or coerces employees 


continues to bargain in good 


a violation of Section 8(a)(5). 


in the exercise of their right to join 
unions or participate in concerted ac 
tivity: the employer does not visit 
reprisals upon employees for joining 
a union or for bargaining collectively ; 
hence it is impossible to see how he 
could be held to violate Section 8(a) 
(1). Finally, there is nothing discrim 
inatory in the lockout: the employer 
does not fire union men while retain- 
nonunion men; and hence there 
be no legitimate ruling that he 


violated Section &(a)(3). 


ing 
can 
has 

Since there is even less ground for 
suspecting a violation of the two other 
employer unfair practice prohibitions 

Section 8(a)(2) (domination of a 
union) or Section 8(a)(4) (discrimi- 
nation against employees for partici- 
pating in NLRB proceedings)—tt fol- 
that the lockout must violate 
some law which only the NLRB and 


lows 


* Pittsburgh-Des Moines Steel Company v. 
NLRB, 41 LC $16,633 (CA-9, 1960). 
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like-minded courts have access to. 
The Board does, of course, mechani- 
cally say that bargaining lockouts vio- 
late Sections 8(a)(1), (3), and (5). 
But this ruling cannot be credited 
until the Board demonstrates by some 
more or less rational process how that 
result comes about; ifse dixit is not 
enough. Nor will it do for the Board 
to rest with the statement that a bar- 
gaining lockout impedes or diminishes 
the right to strike. In the first place, 
it is not an unfair practice for an 
employer to impede or diminish the 
right to strike; if it were, employers 
would violate the act each time they 
hire replacements for economic strik 
ers, a legal move which is quite pos 
the greatest strike deterrent 
conceivable. In the second place, the 
limited preservation of the right to 
strike found in Section 13 is addressed, 


sibly 


not to employer conduct, but to action 
of the Board or of a court. It does 
not define employer unfair practices ; 
it directs the Board and the courts to 
be careful in construing sections of 


the law which might be applied to 


hold strikes unlawful. 


While the Board continues, despite 
all this, to consider the bargaining 
lockout an unfair practice, some of the 
courts of appeal, showing their cus 
tomarily keener appreciation of law, 
continue to insist that the lockout is law 
ful except in those cases where it violates 
some specific provision of the act. In 
terestingly enough, it is quite possible 
that the Supreme Court will ultimately 
set the Board straight on this issue. 

Cases decided last show the 
Board taking the position that all 
lockouts are prima facie unlawful.” 
Differences among the Board mem 
bers seem to be confined to the ques- 
whether a particular lockout is 


year 


tion 


“Utah Plumbing & Heating Contractors’ 
Association, i126 NLRB, No. 124 (1960). 

*% Case cited at footnote 94; Hercules Pow- 
der Company, 127 NLRB, No. 46 (1960) 
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justified by an exception to the gen- 
eral rule, the exception being that an 
employer may lock out employees if 
he has reasonable grounds to expect 
that they are going to strike anyway, 
and that the strike will harm the busi- 
ness in some extraordinary way. 


the 


decisions 


most 
noted in 


Reversing one of 
tionable NLRB 
these pages last year, the Ninth Cir 
cuit held that an 
lockout did not 
merely because the employer offered 
his employees just enough work each 
week to frustrate the application of an 
unemployment compensation law.” 


ques- 


otherwise lawful 


become’ unlawful 


But perhaps the most interesting 
lox k 
outs is to be found in the Supreme 
Court’s decision in the IJnsurance 
Agents’ case.** There the Board had 
refusal to 


commentary on the legality of 


held a union guilty of a 
bargain because it had in the course 
of negotiations instructed employees 
to engage in a number of harassing 
tactics which may be described 
There 
no question of a genuine refusal to 
(on 


gen 


erally as a “slowdown.” was 
bargain on the part of the union 
the contrary, it continued during the 
slowdown to satisfy all the good-faith 
bargaining requirements imposed by 
the act. Justi e€ 
Brennan wrote for an undivided Court: 
the 
holding the union guilty by virtue of 


Such being the case, 


Board had no basis in law for 


the slowdown of a violation of its 
duty to bargain 

The principle of decision applied in 
the /nsurance 
bargaining lockout 


Agents’ case covers a 
as perfectly as it 
(ny 
doubts on this will be removed by 
Justice 


covers a bargaining slowdown. 


examining Brennan’s lan 


guage. The Board exceeds its power, 
he said, “by inferring a lack of good 
* NLRB v. Great Falls Employers’ ( ouncil, 
Inc., 40 LC ¥ 66,469, 277 F. 2d 772 (CA-9, 
1960) 
“NLRB v. Insurance Agents’, 39 LC 
{ 66,239, 361 U. S. 477 (1960). 





faith not from any deficiencies of the 
union’s performance at the bargain- 
ing table but solely and simply 
because tactics designed to exert eco- 
nomic pressure were employed during 
the course of the good faith negotia- 
tions.” Justice Brennan went on to 
say that the NLRB is not generally 
empowered “to act at large in equaliz- 
ing disparities of bargaining power 
But 
perhaps this is the most significant of 
Justice Brennan's language: “|T|here 
between 


between employer and union.” 


is simply no inconsistency 
the application of economic pressure 
and good-faith collective bargaining. 
... [T]he use of economic pressure 
by the parties to a labor dispute is 
not some 


policy of 


a grudging exception to 
academic dis 


part 


completely 
mee? it as 
parcel of the process of collective bar 
gaining.” Justice Brennan explicitly 
rejected the idea that “the Board has 
been afforded flexibility in picking and 


cussion by the and 


choosing which economic devices of 
labor and management shall be branded 
as unlawful.” And finally, he said: 
“We see no indication that Con 
gress has put it to the Board to define 
through its processes what economi 
sanctions might be permitted negoti 
ating parties in an ‘ideal’ or ‘balanced’ 


state of collective bargaining.” 


Summarized as tightly as possible, 
Justice Brennan has held in the /nsur- 
ance Agents’ case that only those col 
lective bargaining pressures are unlawful 
which Congress has specifically declared 
to be such. The implication of this 
holding, together with the Justice's 
studied that his analysis 
applied equally to unions and employ 
ers, is that when confronted with the 
issue the Court hold the pure 
bargaining lockout a lawful economic 
fact, that 


insistence 


will 


measure. As a matter of 


would seem to follow 


slowdowns, while not specifically out- 


" Case cited at footnote 97 


" E. w., Sec. 8(d) 


a fortiori; for 


lawed by the act, are understood to 
be unprotected concerted activities 
and thus under something of a cloud. 
Lockouts, on the other hand, are re- 
ferred to several times in the act in 
contexts which seem to accept them 
as appropriate bargaining weapons.” 

Once the meaning of the /nsurance 
Agents’ opinion penetrates through to 
he NLKB personnel, there is likely 
to be a shift away from emphasizing 
the lockout as a refusal to bargain. 
That bureaucracy can postpone the 
day of reckoning, however, by the 
fact-finding manipulations for which 
it is famous and by holding the bar 
gaining lockout to be a violation of 
some other open or hidden section of 
the Act. Sooner or later, though, the 
bargaining lockout must be vindicated 
as the perfectly legitimate economic 
technique which it is. The sad thing 
is that 25 years after the passage of 
the Wagner Act,’ so elemental an 
issue remains unresolved. The ability 
of administrative agencies to becloud 
issues and to postpone the explication 
and resolution of statutory principles 
of which they do not approve must 
rank 
which can be cured only by restoring 
their 


high among the basic defects 


to the citizens of this country 
directly to the constitu 
their rights are 


right to go 
tional courts 
infringed and to manage their own 


when 


litigation before tribunals whose es 
sential concern it is to develop a co- 
herent legal system. 

Refusal to bargain._-The 
solicitude for unions as against 
ployers and the consumers who must 


NLRB's 


em- 


pay for inflated labor costs 1s nowhere 
more clearly exhibited than in the col- 
lective-bargaining rules which the 
Board keeps creating 
as the courts reject them. 
ployer who takes a firm stand in bar 
gaining is in for a hard time with the 


We now have the new unfair 


as persistently 


\ny em- 


Board. 


Stat. 449 (1935), as amended, 29 


151-167 (1958) 
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dem 49 
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practice of “adamancy,” reserved for 
those employers who refuse to make 
the kinds of 
to which the Board apparently be 
lieves every union is entitled. In the 
employer who 


face-saving concessions 


Board’s opinion, any 
obdurately refuses to make a single 
economic concession to a union must 
the slightest devi 


course <¢ of 


tread very warily 
ation the hazardous 
dealing which the Board calls “good 
will involve him 11 


from 


faith bargaining” 
an unfair practice.’*’ While the courts 
usually do what they can to set the 
Board straight on the requirements 
of the law,’ they occasionally fall 
into the same kind of error that is to 
be found so frequently in the NLRB 
Thus, in a decision which 
is otherwise sound enough, Judge 
Brown of the Fifth Circuit seemed to 
think that there was something wrong 
in management which built 
“image of the Employer, not 


dec isi ms. 


conduct 
up an 
the Union, as being the protector of 
There is no law and 


the employees.” 
no public policy which, rightly under 
stood, denies employers the right to 
take an interest in their employees 
and to advertise the fact that they do. 

The NLRB ’s decision in the Aohler 
case '’* involves perhaps the 
egregious distortion of the duty to 
that is to be found in the 
There the Board held that the 
company violated the duty to bargain 
in good faith (a) by giving to em 
ployees directly a wage increase which 
(b) in failing 


most 


bargain 


be TI ks. 


the union had rejected; 
to supply wage information as quickly 
as the Board thought it should; (c) in 
uttering the opinion that further ne 
gotiations would be futile, although 
continuing to participate in all nego 
tiations sought by the union; (d) in 


allegedly feeling that it had “won the 


Girl, In 1960 CCH 
NLRB, No. 21 (1960); 
NLRB, No. 25 (1959); 


ymmpany, In 12 


™ Ct... Californma 
NLRB $9238, 129 
Thayer, In 125 
In lggre jate ( 
No. 96 (195)) 
VLRB iz 


€ 66,608, 279 F 


C uiomer Grah m Compan 
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strike’ several months after it had 
begun; and (e) in declining to offer an 
increase which a gratuitous “mediator” 
thought would be accepted by the union 
strike issues 
great deal 
than 


However, the foregoing sum 


in settlement of all 


There is a more to the 


Kohle 


here 


decision can be handled 
mary should provide a fair indicat 

character. A_ thorough-goi 
the 


ings against the company in the Kohls 


of its 


reversal of each of Board’s find 


case is needed. The case has achieved 
a symbolic significance reaching far 
bevond the parties immediately in 
\ relatively small employer 


foolhardiness, to 


volved. 
had the 
engage the giant Auto Workers Union 


courage, or 


in an economic struggle. The union 
fought with all the typical union weap 
a mass blockade of the plant, 
assaults, property destruction, and all 
the rest. The company, staying well 
within the law in all respects on any 
fair view of the case did in fact “win 
the strike,” that is, to put the matter 
more accurately, the wages and other 
employment 


ons 


conditions of which it 
offered were sufficiently attractive to 
insure a full, competent complement 
of employees, despite the strike and 
The effect of the 
that 


the union violence. 
NLRB 
market verdict and to award the vi 
tory to a union whose conduct was in 


decision is to reverse 


all respects antisocial and even “anti 
If the NLRB’s decision finds 
both the law 


labor.” 
approval in the courts, 
and the public interest will be severely 
damaged. <A hopeless distortion of 
the rules of collective bargaining will 
be built the \nd em 
think indeed 


resist 


into system. 


ployers will carefully 


before they uneconomic de 
mands from powerful union 


I 
[The End] 
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Brown-Olds remedy limited.—The National Labor Relations 
Board’s remedy in cases where an illegal union hiring agreement is 
found to exist—return of dues and fees to all affected employees—has 
been declared invalid by the United States Supreme Court. 

A company had agreed to hire workers only if referred by a union. 
Two job applicants from another union were refused employment 
and went to the NLRB. The Board applied the rule it first used in the 
Brown-Olds case, 115 NLRB 594, and ordered the union to return all 
dues, fees and assessments collected under the contract for a period 
beginning six months before charges were filed. 

There was no evidence that the referral plan had in fact coerced 
any workers, the Court said: “All of the employees affected by the 
present order were union members when employed on the job in 
question. So far as we know they may have been members for years 
on end.” 

The Board’s power to demand affirmative action is remedial, not 
punitive, the Court said, and concluded that “ ‘reimbursing a lot of 
old-time union men’ by refunding their dues is not a remedial measure 
in the competence of the Board to impose, unless there is support in 
the evidence that their membership was induced, obtained or retained 
in violation of the Act.” (Carpenters, Local 60 v. NLRB, 42 LC ¥ 16,887.) 


Union hiring hall not illegal if not discriminatory.—The National 
Labor Relations Board’s rule that a referral plan under which all 
applicants must be hired through a union hiring hall is illegal was 
rejected by the United States Supreme Court. 

A union had a contract with a group of truck operators under 
which all casual employees, whether or not they were members of the 
union, were to be referred through the union hiring hall. When a 
union member bypassed the hiring hall and went to work without a 
referral, the union demanded and got his discharge. 

“Congress has not outlawed the hiring hall,” the Court said. 
“There being no express ban of hiring halls in any provision of the 
Act, those who add one, whether it be the Board or the courts, engage 
in a legislative act.” 

The thrust of the law is to prevent discrimination against non 
union workers, the Court said, and went on: 
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“lSjurely discrimination cannot be inferred fom the face of the 
instrument when the instrument specifically provides that there will 
be no discrimination against ‘casual employees’ because of the presence 
or absence of union membership. . . . When an employer and the 
union enforce the agreement against union members, we cannot say 
without more that either indulges in the kind of discrimination to 
which the Act is addressed.” (Teamsters, Local 357 v. NLRB, 42 LC 
{ 16,888.) 

Union foreman may legally do hiring.—-The Supreme Court 
struck down a National Labor Relations Board ruling that vesting 
control of hiring in a foreman who was an active union member 
violated the ban on closed shops. 

Although the contract required that the foremen must be union 
members, it also provided that the union would not discipline any 
of them for carrying out the employer’s orders and gave the employer 
the unrestricted right to appoint and demote them. 

The Court refused to find this arrangement of itself illegal. In 
practice, there was no evidence that union members were favored, 


it said. 

The contract in the case also contained a clause to the effect that 
provisions of the international union’s general laws which were not 
in conflict with the contract or with federal or state law were incor 
porated by reference. Because these provisions included the closed 


shop, the Board found this illegal too. 

The Court quoted with approval from the ruling the federal 
appellate court in New York on the point: “‘In the absence of 
provisions calling explicitly for illegal conduct, the contract cannot 
be held illegal because it failed affirmatively to disclaim all illegal 
objectives.’ (NLRB v. News Syndicate Company, 42 LC § 16,889.) 

In a second case involving the same contract, a strike for incorpo 
ration of the general laws clause was ruled not to be an unfair 
refusal to bargain, but an equally divided court affirmed the ruling 
of the court of appeals in Boston that a strike to require foremen to 
be union members restrained and coerced the employer in the selection 
of representatives for adjustment of grievances. (Typographical Union 


v. NLRB, 42 LC § 16,890.) 


Motive determines whether employer broke the law.—A finding 
of bad faith is an essential element of an NLRB finding that an em 
ployer has refused to bargain, says the federal appellate court in 
New York; no specific actions are of themselves illegal. 

During bargaining negotiations, an employer unilaterally granted 
merit increases, changed its sick leave policy, and announced a new 
system of wage increases. The Board found these actions of them- 
selves violated the law. 

A majority of the court remanded the case “since the Board’s 
finding of an unfair labor practice impliedly proceeds from an erron- 
eous view that specific unilateral acts, regardless of bad faith, may 
constitute violations.” 

One judge dissented. “I think that neither reason nor precedent 
supports these conclusions,” he said. (NLRB v. Katz, 42 LC § 16,880.) 
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Employers may leave multiemployer group.—A union did not 
unlawfully refuse to bargain with an association of employers by sign- 
ing separate contracts with two employers who had left the group, 
says NLRB. 

During difficult contract negotiations two employers withdrew 
their authorizations for association-wide bargaining and settled with 
the union. Later the union signed a settlement agreement to bargain 
with the association and to abrogate any individual contracts. Still 
later it signed new separate contracts with the two who had with- 
drawn. 

The General Counsel maintained that the original withdrawal was 
wiped out by the terms of the settlement agreement, but the Board 
disagreed. 

“No obligation undertaken by the union is sufficient in and of itself 
to bind an employer to an association from which it may have, in fact, 
withdrawn,” said the Board. “It is well established that a single 


employer unit becomes appropriate when the employer, at an appro- 
priate time, manifests an intention to withdraw from group bargaining 


and to pursue an individual course of action with respect to its labor 
relations.” (Cooks, Waiters end Waitresses, Local 327, 1961 CCH NLRB 
{ 9912.) 
Posting of bond by employer not required subject of bargaining. 
\ union’s insistence upon inclusion in a contract of a clause providing 
for posting of a bond by the employer against his breach of the con 
tract’s terms is not protected under the law, says the federal appellate 
court in the District of Columbia. Consequently, the union’s refusal 
to sign an otherwise agreed-upon contract is an illegal refusal to bargain 

The specific question of whether a performance bond can be con 
sidered one of the “terms and conditions of employment” upon which 
the law requires bargaining seems not have come up before. The 
nearest analogy the court cited was a case in which the employer 
refused to sign a contract unless the union agreed to register under 
Georgia law so that it could be sued. 

Following the reasoning of that case, the court said the union in 
this case had “conditioned its willingness to sign the agreement on a 
matter outside the area of compulsory bargaining.” One judge dis 
sented, saying that ‘““A bonding clause in a collective bargaining agree 
ment is a means of enforcing the agreement,” and that such proposals 
“have long been regarded as within the mandatory bargaining re 
quirement.” (Painters, Local 164, v. NLRB, 42 LC ¥ 16,902.) 


No job freeze after rail merger.—The provision of the Interstate 
Commerce Act which requires that after a railroad merger no em 
ployees shall be “in a worse position with respect to their empioy 
ment’ does not require a job freeze, says the Supreme Court, but only 
compensation for displaced workers. 

The opinion relied heavily upon congressional intent as expressed 
at the time the law was passed, and also pointed out that this is the 
interpretation of the statute previously given by the rail unions. 
(Brotherhood of Maintenance of Way Employees v. U. S., 42 LC 
{ 16,907.) 
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Wages... Hours 








Problems 





Minimum Wage Bill Passes 

For the first time since 1949, major 
changes in federal wage-hour legis 
lation when the Senate 
accepted a conference bill by a vote 
of 64 to 28 and the sailed 
through the House by an unexpected 
230 to 196. The President signed it 
on May 5, 1961. 


were made 


measure 


The final version broadly follows 
the administration’s recommendations 
as embodied in the bill passed origin 
Coverage is ex 
workers, 


ally by the Senate. 
tended to about 3.6 million 
including for the first time many in 
the 


changed so 


retailing; within certain limits, 


concept of coverage is 
that if two employees of an employer 
are covered all others are too; and 


the minimum is increased for presently 
to $1.15 in 
months and to $1.25 two years later. 

The 
from the provisions of either the House 
bill. 
newly covered workers are stretched 


these 


covered workers four 


conference made one change 


or Senate \\ age increases [for 


out over a five-year period; 


employees must be paid $1 an hour 
for the first three years, $1.15 in the 
fourth year, and $1.25 thereafter. 

required as to 
the first 
two years. It is required after a 44- 


Overtime is. not 


newly covered workers in 
hour week in the third year, a 42-hour 
week in the fourth year, and after 40 
hours thereafter. 


Wages Hours 


The House conferees prevailed in 


one respect; laundry workers are 


omitted from coverage. 
this concession they went along with 


In return for 


the Senate bill’s inclusion of gasoline 


station employees as to minimum 

wages. 
\ Senate provision extending mini 
mum but pay 
] 


coverage to employees ot auto and 


wage not overtime 
farm implement dealers was dropped, 
and similar coverage for employees of 
local transit less broad 
in the final version than it was in the 


Senate bill. 


companies 1S 


Coverage.—The House bill extends 
minimum wage coverage to employees 
of retail establishments in enterprises 
which have five or more retail estab 
lishments and which operate such es 
tablishments in two or more states. 
The House bill defines 
lishment” to establishments 


which are primarily service establish 


“retail estab 
exclude 


ments, and gives as examples of such 


establishments which are service es 
tablishments, therefore not 
ered. the hotels, 


restaurants (including lunch counters, 


and COV 


following: motels, 


cafeterias and drive-ins), caterers, 
hospitals, laundry or drycleaning es 
tablishments, motion picture theaters, 
amusement or recreational establish 
ments, parking lots, beauty or barber 
This general 
extension of the House 


bill is qualified by certain specific ex 


shops, and repair shops 


coverage in 


emptions which are discussed below. 
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The Senate amendment extends 
coverage to employees of retail or 
service enterprises meeting the fol- 
lowing conditions: First, they must 
have employees engaged in commerce 
or in the production of goods for 
including handling, sell- 
ing, or otherwise working on goods 
that have been moved in or produced 
for commerce. (This requirement 
also applies to the enterprises or es- 
tablishments the other 
categories hereafter mentioned.) Second, 
the enterprise must have an annual 
gross volume of sales of $1 million or 


commerce, 


covered by 


(exclusive of certain excise 
Third, the enterprise must 


fi m= te 


more 
taxes). 
purchase or 
that 
state 


receive goods 


sale move or have moved 


across lines (not in deliveries 
from the reselling establishment) which 
amount in total 
$250,000 or more. 
the House bill, the general extension 


of coverage is qualified by certain 


annual volume to 


\s in the case of 


specific exemptions which are dis 


cussed below. 

The conference substitute (Section 
3(s)(1)) includes this provision and 
also a provision making it clear that 
the definition of the 
does not apply to this provision. 


“resale” in act 


Exemptions._-The House bill ex 
empts employees of retail establish 
ments having an annual dollar volume 
than $250,000. The 
(Section 13(a) 


adopts a provision to the 


less 


of sales of 
conference substitute 
(2) (iv)) 
same effect, except that service estab 
also be the 


lishments would 


advantage of the exemption 
The 


both a minimum wage and an over- 


given 


Senate amendment provides 
time exemption for employees of the 
following: hotels, motels, restaurants, 
motion picture theaters, ' recreational 


establishments operating on a seasonal 
basis, hospitals, institutions primarily 
engaged in the care of the sick, the 
aged, or the mentally ill or defective, 
residing on the premises of such in- 
stitution, and schools for physically 
or mentally handicapped or gifted 
children. The House bill reaches the 
same result as the Senate amendment 
since under the bill's definitions these 
are service establishments and there- 
fore not covered by the House bill. 
The (Section 
13(a)(2) (ii) and (iii) ) adopts the pro- 
visions of the amendment. 


conference substitute 


In addition, the House bill exempts 
employed in connection 
counter, restaurant, or 
cafeteria in department, drug, and 
similar stores which qualify as retail 
The Senate amend- 
conference substitute 


employees 


with a lunch 


establishments. 
ment and the 
(Section 13(a)(20)) also exempts em- 
ployees of retail or service establish- 
ments employed primarily in connection 
the 
food or 


with preparation or offering of 


beverages for human con 
sumption, either on the premises, or 
by such services as catering, banquet, 


box lunch, or curb or counter service, 


to the public, to employees, or to 


of members of 
(20) of 


also are intended to 


members or guests 


clubs. Clauses (2) and Sec 


13(a) 
tinue the exemption for independently 


tion con- 
owned and operated restaurants in in- 
dustrial plants, office buildings, gov 
ernment installations, hospitals, or 
such as involved in 
McComb v. Factory Stores (15 LC 
{ 64,760, 81 F. Supp. 403 (DC Ohio, 
1948)). This would ex 


tend to all employees primarily en 


colleges, were 


exemption 


gaged in the preparation or offering 
ot food or beverages such as dish- 


washers, cashiers, busboys, etc. 


World production of primary aluminum in 1960 approximated 5,000,000 short 
tons—11 per cent more than in 1959.—United States Department of Commerce. 
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Books... Articles 





CURRENT LITERATURE 





in the Labor Field 





Right-to-Work Laws 

The Operation of the Right-To-Work 
Laws. J. R. Dempsey, S. J. The 
Marquette University Press, 1131 W. 
\venue, Milwaukee 3, 
1961. $6.50. 


Wisconsin 
Wisconsin. 152 pages. 
The author of this book wrote an 
article for us detailing some experi 
ences with the controversial piece of 
legislations entitled “The Operation 
of the Right-to-Work Laws,” in Au 
gust, 1959. 

Father Dempsey that of all 
the literature and propaganda anent 
this subject, the best exposition of the 
side is contained in the 


says 


management 
speeches and writing of Mr. J. C. Gib 
son and the exponent—the most bal 
anced and appealing—of the 
argument the right-to-work 
laws is Jack Barbash. 


union 


against 


Proponents of right-to-work laws 
usually think in terms of confining the 
law to the elimination of compulsory 
This means no union shop 
“he op 


unionism. 
labor contracts. 
on the other hand, 


clauses in 
ponents of the law, 
have claimed that there is a unity be 
tween unionism, collective bargaining 
and the closed or union shop so that 
a law passed against one issue is a 
law passed against all. “It 
clear,” says Father Dempsey, “that 


seems 


Books Articles 


have not destroyed 


they (R-to-W) 
collective bargaining.” 

Whether or not the right-to-work 
laws should be enacted by more states 
is still an unanswered question and 
answers to the question are sought by 
states at This 
an important question in Cali- 


some every election. 
was 
fornia in last November’s election and 
this 


give some ammunition to both sides. 


book’s objective analysis may 


Coal Mining Unions 


European Coal Mining Unions: Struc- 
ture and Function. Frederic Meyers. 
Institute of Industrial Relations, Uni- 
versity of California, 100 BAE Build- 
ing, Los Angeles 24, California. 1961. 


161 pages. $2.75. 


Frederic Meyers is professor of per 
sonnel management and _ industrial 
relations in the school of business ad- 
ministration and research economist 
in the institute of industrial relations 
of the University of California, Los 
Angeles. His booklet with 
active mining 
tries of four countries: 
gium, West 
Britain. It is a study of the structure 


These unions have one 


deals 
indus- 
France, Bel- 
Great 


unions in coal 


Germany and 
of unionism. 
thing incommon. They are organiza- 
tions of people who work for a living 
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on wage or salary jobs. In general 


their unions’ ultimate formal objective 
is to improve the social and economic 
In the United 
the labor 
circumscribed by its 


and 


status of these pe ple 


States the objectives of 
movement are 
acceptance ot private property 
but 


pean labor movements regard as among 


wage employment, most Euro 
their primary objectives basic changes 
in the social and economic institutions 
Europeans think 


revolu 


of their societies 
of the 


tionary 


labor movement as a 
institution. For 
unions of France—the Marxist or Com 
unions and the Christian and 
Socialist play roles 


of union and of political party 


instance, 


munist 


revisionist unions 


The relations of these unions to the 


membership, and their functions in 
collective bargaining, their participa 

and their attitude 
health and education 


the separate chap 


tion in strikes 


toward safety, 
are all detailed in 


ters in this interesting book 


Construction Industry 

lurisdictional Disputes in Construc 
tion: The Causes, The Joint Board, and 
The NLRB Strand 
Washington Pull 
man, Washington 197 pages. $5 

This 
articles dealing with the construction 
dis 


Kenneth  T. 
State University 
1961 
carried 


has many 


magazine 


industry and work assignment 
putes which plague that industry con 
197 page 


devoted to the same problem. 


stantly Here is a book 


The author became intimately con 
nected with this problem when he was 
the 
construction company 


employed in labor relations de 
partment of a 


He found he faced six basic questions 


(1) 


putes and strikes within the construc 


What causes jurisdictional dis 


tion industry 


? 


(2) How can jurisdictional conflict 


be accommodated ? 


(3) What attempts have been mad 


to establish a method of accommo 


dation 


472 


(4) Is the National Joint Board for 
Settlement of Jurisdictional Disputes 
an adequate settlement procedure ’ 
What was the intent and what 
has been the impact of Sections 10(k) 
and &(b)(4)(D) of the Taft-Hartley 
Act? 


(5) 


(6) Can improvements be made in 


either the Joint Board of the Taft 
Hartley \ct? 


These are discussed in this book. 


Group Insurance 


Controlling Group Insurance Costs 
Piedmont In 
Cole Building, 
Carolina. 1960. 


Central 
dustries, Inc., 209 
Charlotte 4, North 
$3.50 


\. Garland. 


32 pages 

The Department of Labor tells us 
that from 1947 to the 
average increase for all medical care 
was 40 per cent, hospital charges in 
creased by 87 per cent; hospital pay 
rolls which constitute 61 per cent of 
the average hospital's overhead rose 


1957 whereas 


from a national average of $4.98 per 
patient day to $15.74; hospital con 
struction costs rose from $10,000 per 
bed to $17,000. The 
wage and salary earners covered by 


percentage ot 


form or another of 


one hospital 


insurance has risen from 9 
per cent in 1940 to 79 
1960. These facts have caused group 


medical plans to be inundated by wave 


surgical 


per cent in 


increases. In 
for the 


after wave of premium 


the long run what this does 
employers who pay all or a part of the 
premium is to saddle them with in 
creased costs which add to the over 


all cost of doing business. 


\ short time ago Central Piedmont 


Industries, a nonprofit association of 
employers sponsored the publication 
It makes many sug 
find 


helpful in controlling group insurance 


of this manual. 
gestions which employers may 


costs 
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In Future Issues... 


. SPRING MEETING of the Industrial Relations Research 
\ssociation was held at the Palmer House in Chicago on May 4 ® 
and 5 We have had, for the last several years, a very pleasant 
arrangement with the IRRA, which permits us to publish the papers . : 
delivered at the spring meeting ina A. tpmatentboe ia of this JoURNAI Mail Today for Handy Guide 
So as in past years, our July issue will be devoted primarily to the to New 196] 

IRRA papers. Some of these papers are: “Union Democracy and 


Minimum Wage Law 


the Labor-Management Reporting and Disclosure Act,” by John L 
Holcombe, commissioner, Bureau of Labor-Management Reports: 
‘he Teamster Monitors and the Administration of the International 


Union,’ by Sam Romer, labor staff writer, Minneapolis Tribune, 





“The Migratory Worker in the Farm Economy,” by Louis Levine 
deputy director, Bureau of Employment Security, United States 
Department of Labor; “Proposed Legislation for Migratory Work 
ers,’ by The Honorable Harrison Williams, Jr., United States Sena 
tor, New Jersey; “The Work Rules and Work Practices Problem,” 
by William Gomberg, professor of industry, Wharton School of 


FIRST CLASS 
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Finance and Commerce, University of Pennsylvania; “The Use of 
Tripartite Bodies to Supplement Collective Bargaining,” by George H 
Hildebrand, Professor of Economics, Cornell University ; “The ILWU 
PMA Mechanization and Modernization Agreement,’ by Lincoln 
Fairley, research director, International Longshoremen’s and Ware 


housemen’s Union 


 _ FROM the IRRA papers, we will have scheduled other 


important articles \mong them is one which discusses the 
VJ ountain Pa i fie doctrine 11 light of the \pril decision of the | nited 


~ 


States Supreme Court In this decision the Supreme Court ruled 


Le 


CHICAGO 46, ILL. 


that a hiring hall agreement could not outlawed by the NLRB 
in the absence of discernible evidence that nonunion workers were 
in fact being discriminated agai in the operation of the hiring hall 

\nother scheduled article will discuss the rules and procedures 
for union meetings in accordance with the Landrum-Griffin Act dire¢ 


tions and sanctions 
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Mail Today 


for Full Information on 


NEW 196] 
MINIMUM WAGE LAW 


CCH PRODUCTS COMPANY 
4025 W. Peterson Ave. 
Chicago 46, IIl. 


Rush the CCH book indicated below at prices 
ted. (Remittance with order saves post 
charge—same return privilege. ) 


NEW 1961 MINIMUM WAGE LAW. with 
Explanation (12 Prices: 1-4 copies, $2 
each; 5-9, $1.80 ea 10-24, $1.70 ea 249 
1.50 ea 


YOU MAY ALSO WAN’! 


1961 GUIDEBOOK TO LABOR RELATIONS 

(0351) ropical Index, 336 pages 

a copy 2-9 copies, $4.50 ea 10-24, $4 e¢ 

25-49, $3.75 ea 

UNION CONTRACT CLAUSES (4333) 780 

pages, hard bound, gold stamped. Price: $9 

a copy on 15 days’ approval 

Remittance herewitl Send bill 

(Subscribers for CCH's Labor Law Reports receive 
items 1 2 & 3. Current Law Handybooks receive 
item 1; Labor Law Guide, Payroll Tax Guide and 
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order only for extra copies.) 
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Just Enacted! 


NEW 


| New 1961 
1961 MINIMUM WAGE LAW MINIMUM WAGE LAW 


with Explanation adh Middsauien 


‘Fair Labor Standards Act 
with 1961 Amendments” 


® Gives You Complete Text of the Law 


@ 


® CCH Explanation Analyzes Each New Pro- 
vision, Each New Change to Show What It 


Me Ons CommEnce CLEARING Houses, 





@ Saves Time, Energy in Digging Up the Facts 


® Handy for Quick Reference 


Here's a clear outline of the “what's what and why” of the sweeping new 196] 
minimum wage law to show you what it seeks to accomplish, how it affects 


those concerned—for full understanding. 


Impartial, uncolored, this new one-source CCH help gives the new minimum 
wage rules affecting employers and employees at a glance. Just flip through 


the pages and you have answers to such pertinent questions as 


e who is covered; who’s exempt 
e what are rate and overtime rules for newly covered employees 
e what are new rates for newly covered employees 


e when are new rates and coverage effective 


and much, much more. } ES, the new CCH explanation should be on the 
desk of everyone concerned with unions, employees, or management; in every 


payroll department. Over 100 pages of timely, needed information and guidance. 


CONTENTS INCLUDE: Charts @ Full Text of the New Law @ Plain-English 
Explanation of All Provisions @ Pertinent Excerpts from Committee Reports @ 


Effective Dates of Important Provisions @ Topical Index 


Make Sure You Know How the Law Affects You! 
Order Your Copies Today! 


You'll find it easy! There's a handy tear-oft Order Card attached. Fill in 


and return it today for prompt delivery. Price, just $2 a copy. 


& Commerce Clearing House Publication 


ODUCTS, COMPANY, 


ANAS NRA nn ARAN SAMA 
BOOKS BY MAIL 
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